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THE HILLMON CASE— THIRTY-THREE 
YEARS AFTER 


I 


HE Hillmon case* has reached respectable middle age. 
More than forty-six years ago Frederick Adolph Walters, 
then at Wichita, Kansas, wrote letters to his sister and his sweet- 
heart in Fort Madison, Iowa, declaring his intention to leave on 
an early date “with a certain Mr. Hillmon, a sheep-trader, for 
Colorado or parts unknown to me.” The rest is silence. None 
of the persons who would naturally have heard from Walters if 
alive ever had any later communication of his existence or 
whereabouts. ‘‘ Parts unknown ” evidently included eternity. 
Eternity, but not oblivion. About two weeks after Walters 
wrote his last letters a man was shot and killed at Crooked 
Creek, Kansas. Around the body raged a dispute as famous in 
its time as the fight over the body of Patroclus. For Hillmon 
had recently and heavily insured his life, and the dead man was 
said to be Hillmon. The insurance companies, resisting collec- 
tion on the policies, and claiming that the deceased was not 
Hillmon at all but Walters, entered upon bitterly contested liti- 
gation. After two disagreements, the jury in the third trial found 
for the plaintiff. But on May 16, 1892, the Supreme Court of 
the United States reversed the resulting judgment and ordered 
a fourth trial. The Court took occasion to state that Walters’ 





1 Mutual Life Insurance Co. v. Hillmon, 145 U. S. 285 (1892). 
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two letters were admissible in evidence and had been improperly 
excluded. This was because 


(a) The declarations in the letters tended to prove Walters’ 
“intention of going, and of going with Hillmon,” 

(6) thus rendering it “‘ more probable that he did go and that 
he went with Hillmon,” 

(c) which increased probability in turn made possible the in- 
ference that Walters, an available victim, was murdered 
and that his corpse was used in the nefarious way as- 
serted.” 


The controversy by virtue of its picturesque quality soon 
caught the public eye. During twenty-three years. of pendency 
it supplied many items for the newspapers.’ Realization, or at 
least expression, of its profound technical possibilities came more 
slowly. The editors of the Harvarp LAw Review saw only an 
evidential ruling stamped with practicality and common sense.‘ 
The first edition of Wigmore’s great work readily accepted this 
ruling.° Dissent is not clearly voiced in Chamberlayne’s pon- 
derous volumes.® Some jurisdictions, notably Illinois,’ refused to 
concur, but the dissentient opinions express no very noteworthy 
considerations. Not until twenty years after the Supreme Court 
decision was its significance really probed. Then came an acute 
article by Mr. Eustace Seligman, printed in the Harvarp Law 
REVIEW * but sounding an entirely different chord from that of 





2 At pp. 295-2096. 

8 An extremely interesting account of the litigation is given in WuicMoRrE, 
PRINCIPLES OF JUDICIAL Proor, 856 et seg. The case discussed by the text is 
but an episode of the long struggle. 

* See 7 Harv. L. Rev. 117. 

5 See 3 WicmorE, EvwpENce, 1 ed., $1725. 

® See 4 CHAMBERLAYNE, MoperN LAw or Evmence, §§ 2654-2665. It must 
be confessed that Chamberlayne’s text at this point is somewhat obscure. The 
learned author seems almost to be trying to carry water on both shoulders. 

7 Siebert v. People, 143 Ill. 571, 584, 32 N. E. 431, 434 (1892). Contrast 
Riggs v. Powell, 142 Ill. 453, 457-458, 32 N. E. 482, 483 (1892). See also Rex 
v. Thomson, [1912] 3 K. B. 19, 23 Cox C. C. 187, where the court was of course 
not familiar with or much interested in the American cases. Cf. People v. Patrick, 
182 N. Y. 131, 170, 173, 209-211, 74 N. E. 843, 855, 856, 870; s.c., 183 N. Y. 
52, 75 N. E. 963; s.c., 183 N. Y. 537, 76 N. E. 1102 (1905). 

8 “An Exception to the Hearsay Rule,” 26 Harv. L. Rev. 146. The clash 
of argument and judgment between Mr. Seligman and myself is so frequent that 
the two articles should be read together. 
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the earlier editorial comment. The author developed the dis- 
quieting proposition that if the state of mind which we call in- 
tention,’ proved in the standard manner by declarations of the 
person entertaining the intention, is considered material to an 
effort to prove the occurrence of the intended act, so likewise is 
the state of mind which we call memory, similarly proved, to be 
considered material to an effort to prove a past fact. This prop- 
osition is disquieting because it undermines our whole general 
doctrine of excluding hearsay evidence. That Mr. Seligman not 
only convinced himself but also affected the views of others is 
sufficiently indicated in an address by his former Evidence pro- 
fessor, the late Dean Thayer, before the Rhode Island Bar 
Association in 1914. Speaking of the doctrine in question, the 
Dean said: 


“Yet even here more than one safety valve has automatically es- 
tablished itself. The use of declarations as evidence of a mental 
state, itself to be used in turn as circumstantial evidence of fact as- 
serted, furnished attractive opportunities for extensions which if carried 
to their logical extreme would leave the hearsay rule scarcely discover- 
able.” 2° 


It happened that the speaker had peculiar knowledge of his 
topic. For he was secretary to Mr. Justice Gray when that 
learned judge prepared the Hillmon opinion. Here is a striking 
passage from Dean Thayer’s rough working notes on Evidence: 


“That the doctrine of the Hillmon case is a new one no one knows 
better than I, as I remember how the opinion came to be written. 
In point of fact the point was miserably argued counsel putting it on 
practically no ground except course of business. The court voted 
to sustain the exceptions on general principles (N. B. Brown’s com- 
ment ‘! as to “ graveyard insurance” ) and Judge Gray was in dense 





® A distinction is sometimes taken between “intention” and “intent” by 
referring the latter to its technical criminal law usage. See 1 WIGMORE, EVIDENCE, 
2 ed., $102 (3); 4 CHAMBERLAYNE, op. cit., § 2254, n. 1. This distinction Mr. 
Seligman does not emphasize. As his article is perfectly clear, I follow his lead. 

10 Ezra Ripley Thayer, “ Observations on the Law of Evidence,” 13 Mica. L. 
REV. 355, 365. 

11 Perhaps a comment by Mr. Justice Brown in conference, passed on to 
Thayer by Mr. Justice Gray. 
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darkness about the matter except as I fed him with matter obtained 
from J. B. T.1* as he was writing the opinion. Then Schofield got the 
opinion and by it secured the decision in the Trefethen case.’* It is 
not only new, but in view of such a decision as the Sibert (sic) case ' 
and of such limitations as those which the court undertakes to lay 
down in Viles v. Waltham,’® one must remain in some doubt how gen- 
erally and how fully it is to be accepted, but it seems that it has come 
to stay, and furthermore that it is sound and wise. The impossibility of 
drawing the line between voluntary and involuntary statements and the 
unsatisfactory nature of the res gestae limitations as applied to these 
cases leave the law in such a state that some broad and simple rule 
like this is really necessary.” 


From the foregoing description one is led to believe that luck 
rather than anything else prevented a more radical disturbance 
of the hearsay rule in the Hillmon case itself. The Court was in 
no mood to dally with trifles, and might well have rendered an 
opinion to the effect that expressed memory is sometimes proper 
circumstantial evidence of past fact, if the state of the record 
had called for such a pronouncement. This would, after all, have 
been far from a seven-league step for the tribunal which had 


already decided the Mosley suit.*® 


II 


However, even though the extreme holding which later excited 
Mr. Seligman’s apprehensions was at the moment avoided, the 
opinion under consideration can hardly be described as a gentle 
or tentative introduction of a new rule. It carries us past three 
or four possible stopping points. 

1. Suppose a young man is negligently killed. At the time of 
his death he had not yet begun to contribute to the support of his 





12 Professor James Bradley Thayer. 

183 Commonwealth v. Trefethen, 157 Mass. 180, 31 N. E. 961 (1892). 

14 For reference, see note 7, supra. 

15 457 Mass. 542, 32 N. E. gor (1893). 

16 Insurance Company v. Mosley, 8 Wall. (U. S.) 397 (1869). Here, in an 
action on an accident insurance policy, it was held to have been no error to 
admit evidence of declarations by the insured decedent to the effect that he had 
fallen down stairs and injured himself. Other evidence tending to prove a fall 
was slight or entirely lacking. Justices Clifford and Nelson dissented. 
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parents. They bring suit for wrongful death under a statute 
conditioning either their right of action or the quantum of dam- 
ages upon the reasonable anticipation of financial contributions 
from their son. They offer evidence of his frequent declara- 
tions that he would support them in their old age. Here intention 
has been frustrated. We can prove no more than the likelihood 
of an act. The natural, very likely the only, evidence of the 
parents’ expectations lies in the son’s declarations. Moreover, 
there is little risk that either court or jury will be misled into 
lending this evidence undue weight. The gap between expecta- 
tion and realization is perfectly apparent. Evidence of intention 
might be allowed here without being allowed in any more ad- 
vanced situation.*’ 

2. Take the next logical step. A controversy arises as to 
whether a certain deed was delivered to the grantee, or whether 
he stole it and wrongfully recorded it. Evidence is offered that 
the grantor asserted a present intention not to deliver the deed. 
It is always hard to prove a negative.* Again it seems natural 
and in a sense necessary, although not quite so unobjectionable 





17 Houston & Texas Central R. R. Co. v. White, 23 Tex. Civ. App. 280, 56 
S. W. 204 (1900); Bright v. The Barnett & Record Co., 88 Wis. 299, 300, 310, 
60 N. W. 418, 419, 421 (1894); Sullivan v. Minneapolis etc. Ry. Co., 167 Wis. 
518, 525, 167 N. W. 311, 313 (1918). (These cases are not clearly reasoned. The 
Texas case says that the evidence is not hearsay at all. The earlier Wisconsin case 
cites Johnson v. Missouri Pacific Ry. Co., 18 Neb. 690, 700, 26 N. W. 347, 350 
(1886), which contains this illuminating passage: “A parent may recover for loss 
of expected services of children not only during minority, but afterwards, on 
evidence justifying a reasonable expectation of pecuniary benefit therefrom. 
Neither is it essential that this expectation of pecuniary benefit should be based 
on a legal or moral obligation on the part of the deceased to confer it, but it 
may be proved by any circumstances which render it probable that such benefit 
would, in fact, be realized.” It will be observed that this language corresponds 
closely with that quoted from the Hillmon opinion in the text on p. 710, supra. 

It may be well to remark at this point that no attempt is made here or in 
the following notes to gather all the authorities. They are legion, and quite as 
enlightening by sample as in the mass. 

18 Rizzittelli v. Vestine, 246 Mass. 391, 141 N. E. 110 (1923); Cross v. Albee, 
145 N. E. 45, 47 (Mass., 1924); Zotter v. Lehigh Valley R. R. Co., 280 Pa. St. 
14, 124 Atl. 284 (1924); Cavendish v. Chesapeake & Ohio Ry. Co., 121 S. E. 
408 (W. Va., 1924). Cf. Clark County Construction Co. v. Richards’ Adm’r, 259 
S. W. 331 (Ky., 1924); Perkins v. Chicago, Milwaukee & St. Paul Ry. Co., 197 
N. W. 758 (Minn., 1924); Lauderbach v. Multnomah County, 226 Pac. 697, 701 
(Ore., 1924). And see 22 Micu. L. Rev. 268. 
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as in the preceding case, to make circumstantial use of our evi- 
dence of intention.’ 

3. The third case is a prosecution for homicide. The defend- 
ant claims that the decedent killed himself, and offers evidence 
of his declarations indicating suicidal plan or design. Here is an 
ambiguous event to be explained, and we are told that a person 
having power to cause the event expressed his intention to cause 
it. We might accept this evidence, but refuse to carry the prin- 
ciple further.” 

4. The Hillmon situation resembles the one just put. There 
is a difference, however. The evidence offered bore less directly 
upon the ultimate question: “Was the dead man Hillmon or 
Walters? ” It was intended to provide an inferential answer to 
the intermediate question: “ When, with whom, and for what 
destination did Walters leave Wichita?” We must attach yet 
another inference to identify the deceased with Walters. This 
increases the remoteness of evidence at best none too close 
to the event. The jury may not perceive the additional logical 
jump, and may reason too directly and strongly from the prob- 
ability that Walters left Wichita with Hillmon to the possibility 
that he was murdered to provide a corpse for an insurance fraud. 

But the Supreme Court cleared all four hurdles in one vigorous 
leap, and seems likely to carry with it most of our other courts.” 





19 Van Guilder v. Van Guilder, roo Conn. 142, 123 Atl. 19 (1923), suggested 
the facts put in the text. The actual case is not precisely in point, because it 
involved no hearsay, but its reasoning is interesting. See the comment upon it in 
37 Harv. L. Rev. 771. See, too, Farrar v. Locomotive Engineers etc. Ass’n, 
143 Minn. 468, 474, 173 N. W. 705, 708 (1919). Mack v. Porter, 72 Fed. 236, 
241, 242 (4th Circ., 1896) is contra; and in Sexton v. State, 98 So. 705 (Ala. 
App., 1923), the trial court was sustained in excluding evidence of a witness’ 
declaration that he intended to go to place X, hostile witnesses having testified 
that the first witness was at place Y. In these cases it is possible that the de- 
cisions were affected by the fact that the declarants were on hand to speak for 
themselves. Compare the cases discussed on pp. 719 et seq., infra. 

20 This is the Trefethen case, note 13, supra; also N. W. Mutual Life Insurance 
Co. v. Johnson, 275 Fed. 757, 760 (8th Circ., 1921), and Commonwealth v. 
Santos, 275 Pa. St. 515, 119 Atl. 596 (1923). Authorities are collected in L. R. A. 
1916B, 816, 819, and L. R. A. 1918D, 878. 

21 See note 7, supra. See also Greenacre v. Filby, 276 Ill. 294, 114 N. E. 
536 (1916); also Wigmore’s blistering criticism of the Illinois dissent in 8 Ixt. L. 
Rev. 203. Professor Chafee makes a keen comment in “The Progress of the 
Law — Evidence,” 35 Harv. L. Rev. 428, 444-445, but Pennsylvania seems by the 
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Efforts to narrow the doctrine have not had much success. What 
of efforts to prevent its further extension? 

The possibility of limitations in two directions is obvious. 
First, it may be urged that the evidential doctrine applies to the 
proof of nothing beyond the acts of the declarant. Second, it 
may be urged that the doctrine does not apply to the proof of 
past facts — that term being employed to designate both the acts 
of the declarant and events or matters in which he is only an 
observer. These two suggestions will be considered separately in 
the foregoing order.” 


III 


Mr. Seligman’s article does not indicate that he had seriously 
considered the first suggestion for limiting the doctrine.** Let us 
test it with a series of propositions: 

1. A man may form and express an intention to do an act 
entirely unaided. Assuming his physical capability, we are 
within the authorities if we accept the declaration as having some 
tendency to prove the doing of the act. 

2. A man may form and express an opinion as to the future 
occurrence of an event in shaping which he cannot, or does not 
intend to, participate. Even if the event is a proper subject for 
expert testimony and the man is a duly qualified expert, the 





last decision cited in note 20, supra, to have straightened out the kink which he 
criticized. 

22 At this transition point certain matters not to be discussed should be 
noted. The courts sometimes pay careless lip-service to the Hillmon doctrine 
in cases which they ought to solve by applying evidential rules relating (a) to 
admissions, (b) to the proof of declarations for one reason or another relevant 
as facts, or (c) to other hearsay exceptions. Such cases I seek to avoid and 
ask the reader to differentiate. I also avoid cases involving declarations of testa- 
tors about the making, contents, and validity of their wills. These in strict logic 
belong with our problem. But they have a different past and a somewhat dif- 
ferent present. See 3 WicmMorE, Evivence, 2 ed., § 1736; Zechariah Chafee, Jr., 
supra, 35 Harv. L. Rev. at 447. The future may bring about a merger between 
the two lines of decisions. Perhaps there is already a certain amount of over- 
lapping. For the instant purpose, however, we shall avoid confusion by letting 
the will cases go their own way. 

23 He gives it only casual passing mention. 26 Harv. L. Rev. at 157. The 
omniscient Dean Wigmore touches upon this possibility. See 1 Wicmorg, Evi- 
DENCE, 2 ed., § 267 (a). 
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courts listen to his prophetic opinion with hesitation when it is 
voiced on the witness stand.* It is highly unlikely that any 
extrajudicial prediction would be accepted as tending to prove 
that an event occurred.” 

3. A man may have and express memory with respect to the 
occurrence of a past event, or more broadly the existence of a 
past fact, in the shaping of which he had nothing to do. Assum- 
ing the unorthodox view that his expression of memory as to one 
of his own past acts would be an admissible declaration tending 
to prove the act, is a distinction to be drawn as to the instance 
in which he has been a non-actor? 

If taken, the distinction will be based upon the ground that 
what a man does is fixed measurably more accurately and firmly 
in his memory than what he merely perceives. This has a rather 
persuasive tone.** Even if psychologists challenge the sugges- 
tion, there is a practical likelihood of its acceptance. Whenever 
such evidence is presented, it will be to a thoroughly awakened 
court. The attack upon the sacred hearsay rule will not be 
cloaked and disguised as in the Hillmon litigation.*” Despite any 
quantity of psychology, it seems reasonably certain that the 
average trial judge would if necessary seize upon this reason for 
excluding the proffered evidence, and that the average appellate 
court would sustain his ruling. I say “if necessary” because it 
is unlikely that any such ruling will be called for. The offer of 


24 Many cases are collected in 4 WicmorE, EvmENCcE, 2 ed., § 1976. 





25 For opinion testimony is regarded as a weak vehicle, to be carefully tested. 


In Bradford v. Cunard Steamship Co., 147 Mass. 55, 57, 16 N. E. 719, 721 (1888), 
the report of a deceased insurance appraiser was offered to prove damages, and 
rejected. The case was reported to the Supreme Judicial Court. Holmes, J., 
said in the course of the opinion: “ Assuming for the purposes of the case that 
the report was in other respects within the exception to the rule against hear- 
say ... his estimate, however proved, was not admissible to show the amount 
of damage.... An opinion upon such a question, however honestly formed 
and by however competent a man, is too remote from the indisputable data of 
the senses to be admitted without being subjected to cross-examination. See 
Wright v. Tatham, 4 Bing. N. C. 489, 508, 528; Abel v. Fitch, 20 Conn. 90, 
96.” See also Wright v. Tatham as reported in 5 Cl. & F. 670, 690, 719, 735, 738; 
746 (1838); and the opinion of Farwell, L. J., in Re Djambi (Sumatra) Rubber 
Estates Limited, 107 L. T. R. 631, 634 (1012). 

26 Certainly our recollection of what we see others do is very poor. See 
W. M. Marston, “Studies in Testimony,” 15 Jour. Crm. L. And CrIMI- 
NOLOGY, 5. 

27 A distinct question arises if the state of a man’s memory is inferred from 
an indirect or circumstantial declaration. See infra. 
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proof would probably be rejected upon the broader reasons set 
forth in the next division of this article. 

4. A man may form and express an intention to do an act in 
conjunction with another person or other persons. It may seem 
that the Hillmon opinion settles the admissibility of evidence as to 
such declarations when the doing of the act is drawn into ques- 
tion. For Walters’ letters are spoken of as indicating an inten- 
tion which made it “more probable . . . that he went with 
Hillmon.” ** Here, of course, we are again skimming what I 
have termed the fourth hurdle. Observe, however, the addi- 
tional difficulty not previously discussed. We must not only get 
our declarant over the obstacle; we must also in some legitimate 
manner drag over another independent person. To put the prob- 
lem specifically: Even if Walters was planning to travel with 
Hillmon, how shall we prove that Hillmon was willing to and 
did accept him as a companion? By Walters’ hearsay declara- 
tion? Hardly, unless we drill a new and unusually deep hole in 
the hearsay rule. It is not customary to accept one man’s extra- 
judicial assertions as evidence of another’s mental state.*® At 
this point — a point past which the United States Supreme Court 
slides casually — we begin to find dissenting opinions and signs 
that other courts may bar the evidence entirely.” To indicate 
their reasons, I put a typical case: ** 





28 145 U. S. at 296. (Italics mine.) 

29 This view is well put in Hambree v. State, 101 So. 221, 223 (Ala. App., 
1924). See, however, the tantalizingly brief case of DuBost v. Beresford, 2 Camp. 
511, 512 (1810), where the defendant was sued for destroying a picture painted 
and owned by the plaintiff. To minimize damages, the defendant made the 
claim that the picture was a libel upon his sister and her husband. Lord Ellen- 
borough held “that the declarations of the spectators, while they looked at the 
picture . . . were evidence to shew that the figures pourtrayed were meant to 
represent the defendant’s sister and brother-in-law.” The report does not show 
the nature of these declarations, but The London Chronicle for December 7, 1810, 
states that the plaintiff’s witnesses, presumably on cross-examination, “ added, 
that all the company who visited the exhibition expressed their sense of the strong 
likenesses of the figures to Mr. and Mrs. Hope.” 

80 Such would be the consequence of the ruling in Kirby v. State, 9 Yerg. 
(Tenn.) 383 (1836). The facts here were somewhat like those of State v. 
Farnam, note 31, infra, although more favorable to admission of the evidence. 
While the Tennessee decision is an early one, its reasoning is interesting and 
suggests the occasional possibility of severing the admissible portions of the 
declaration from the inadmissible ones. 

31 State v. Farnam, 82 Ore. 211, 161 Pac. 417 (1916), noted in 17 Cor. L. 
Rev, 443, 1 Munn. L. Rev. 456, and 26 Yate L. J. 708. 
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In a prosecution for murder it appeared that the body of a 
young girl was found one morning in the ruins of a burning 
barn. The state’s theory was that the defendant had travelled 
by night five miles from his home to the victim’s home, had gone 
with the girl from her home to the barn about three-quarters of 
a mile distant, and at the barn had killed his companion. 

The defendant denied being with the girl on the fatal night. 
Witnesses for the prosecution testified that during the afternoon 
before her death the girl declined an invitation to leave home 
and visit some friends, saying “she could not because she 
thought Roy [the defendant] was coming down.” ** Over objec- 
tion the trial judge admitted this evidence and allowed it to 
stand. The appellate court sustained a conviction for man- 
slaughter, stating that as the evidence was competent to show 
what the victim intended to do, it was not to be excluded entirely 
because it was incompetent to connect the defendant with the 
crime.** A cautionary instruction would have been proper, but 
the omission of such an instruction was not fatal, since the de- 
fendant, instead of calling for a qualification of the evidence, 
demanded its entire rejection. 

A lengthy dissenting opinion ** points out the practically un- 
avoidable risk that the jury would think this testimony tended 
to prove the acts of the defendant as well as of the declarant. 

Indeed, it is hard to believe that the state used the testimony 
with any other idea. So far as it fixed the girl’s whereabouts it 
was unnecessary. Her father saw her at home only a few hours 
before she was killed.*° Probably the prosecutor rather reason- 
ably hoped the declaration would induce a belief that the de- 
fendant travelled five miles, met the deceased, took her to the 
barn, and there committed the crime. When risk runs so high 
and ulterior purpose is so apparent, there may be from time to 
time not merely a dissenting opinion but an actual decision 
contra to the general run of authorities.*° 





82 82 Ore. at 241, 242, 161 Pac. at 426, 427. 

83 82 Ore. at 252, 161 Pac. at 429. 

84 By Burnett, J., 82 Ore. at 253 et seq., 161 Pac. at 430 et seq. 

35 82 Ore. at 232, 161 Pac. at 423. 

86 The dissenting opinion in 82 Ore. at 266 et seg., 161 Pac. at 434 et seq, 
describes a number of cases more or less in point. See also note 30, supra. 
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5. A man may have and express memory with respect to the 
occurrence of a past event, or the existence of a past fact, shaped 
‘ by him with another person or other persons. This declaration 
partially escapes the objection outlined in 3 above, but will 
presumably suffer rejection for reasons given in the next division. 

It seems a proper conclusion that the Hillmon doctrine as to 
the relevancy of mental state fails to cover the proof of any 
situation not at least partially attributable to the acts of the 
declarant, and that it will be applied hesitatingly and only after 
cautions to the jury in the proof of situations which must be the 
joint product of the acts of the declarant and others. If a line 
of cleavage comes here, it is reasonably sure to be jagged and 
irregular. No simple formula can solve all variations. It will 
be necessary to consider the amount of codperation required 
from the other person involved by the declarations; the difficulty 
or ease of obtaining from him such codperation; the emotional 
or other impulses tempting the triers of fact to swallow the 
declarations whole; and sundry additional matters peculiar to 
each case. | 


IV 


We may now take up the second limiting suggestion — namely, 
that the Hillmon doctrine does not apply to the proof of past 
facts. To make the treatment simpler and clearer it will be well 
to disregard for the moment the fact that the first limiting sug- 
gestion cuts across part of this same field. The combination of 
the two suggestions is mentioned later. 

1. Mr. Seligman contends that if declarations of intention are 
admissible to prove a future act, logically they are equally ad- 
missible to prove a past fact.** As if called forth by the con- 
tention, a case directly on or very close to this point arose in 
England within two years after the publication of his article.* 

In a workman’s compensation proceeding, claim was made on 
behalf of an infant alleged to be the illegitimate posthumous 





87 26 Harv. L. Rev. at 156, 157. 

38 Lloyd v. Powell Duffryn Steam Coal Company, Limited, [1914] A. C. 733; 
reported below, [1913] 2 K. B. 130; commented upon in 28 Harv. L. REv. 299, 
and in Purpson, Law or EvmIDENCE, 6 ed., 62 et seg. Contrast Rex v. Thomson, 
cited in note 7, supra. 
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child of the deceased workman. To prove (1) dependency and 
(2) paternity, evidence was offered that the decedent, after being 
informed of the mother’s condition, expressed the intention of 
providing a home and marrying her before the birth of the child. 
The trial court admitted the evidence — together with certain 
other evidence of a somewhat similar nature — as consisting of 
statements against interest, found that the child was decedent’s 
son and dependent, and awarded compensation. The Court of 
Appeal held the evidence inadmissible on this ground and set 
aside the award. It should be noted in passing that this inter- 
mediate court considered the evidence only in its bearing upon 
the issue of dependency. The House of Lords sought and pur- 
ported to find a new ground of admission, and reinstated the 
award with a minor variation. 

On our particular point, the four House of Lords opinions are 
tantalizing. While Earl Loreburn says flatly: “I think the evi- 
dence was properly allowed on the issue of paternity,” *° his ex- 
planation confuses this issue with the other issue of dependency. 
Since the latter issue, as elsewhere stated, rested upon “ reason- 
able anticipation that the applicant would be maintained by his 
father,” *° the two problems are not identical. Using the evi- 
dence to prove dependency called for nothing more than applica- 
tion of the first and simplest case discussed under division IT of 
this article. Similar comment applies to the other opinions. The 
law lords may have passed the point without appreciating its 
novelty and difficulty; or perhaps they decided upon a cloudily 
disclosed application of the hearsay exception relating to proof 
of pedigree, since the declaration here was by the putative father 
himself and not by another member of his family.** 

But suppose we take the foregoing decision as an embodiment 
of Mr. Seligman’s contention.** Will it be generally followed 





89 [1914] A. C. at 738. 

40 Lord Moulton in [1914] A. C. at 751. 

41 See Murray v. Milner, 12 Ch. D. 845, 849 (1879). 

42 It might well be treated as peculiar, because the relations of the persons 
involved appeared to have been such as to call into play strong emotions of 
affection and remorse —emotions well calculated to leave upon the declarant 
deep, clear, and ineradicable mental traces. See the suggestion in 1 W1GMORE, 
EvmENCE, 2 ed., § 267 (a); consider also subdivisions (b) and (c) of the same 
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by those courts which accept the Hillmon rule? Good argu- 
ments can be found for answering this question either way. Let 
us consider first the grounds for rejecting the English case and 
excluding such evidence: 

When a declaration of intention is used as tending to prove 
the performance or non-performance of a future act, we take 
one and only one of the risks inherent in the general reception of 
testimonial utterances without requiring cross-examination. This 
is the risk of misstatement.** No question of memory is in- 
volved, and a man is usually capable of perceiving accurately 
his own state of mind.** We are, to be sure, concerned as to the 
sincerity and intensity of the intention, for upon these qualities 
depends the probability that the state of mind will lead to action. 
One test of sincerity and intensity is found in the form and fre- 
quency of the expression of intention, and also in the proximity 
of the expression to the time set for the alleged act. Another 
test is found in the nature of the stimulus which operated to 
form the declarant’s intention. The latter test may require 
proof of an external situation, but not for its own sake. We 
prove the external situation —the stimulus — only to judge its 
probable subjective effect. All our tests focus internally on the 
declarant’s mind. 

But when we employ a declaration of intention to do or not 
to do act A as evidence of the existence or non-existence of B, 
a past fact, our focal point is external and our risks of inaccu- 
racy correspondingly increase. It is said that the risk of mis- 
statement as to the past fact is minimized. Our declarant, with 
his attention riveted on act A, is supposed not to realize that 
his statement is usable inferentially to prove fact B. So he will 
not consciously lie about the fact.** But he may lie about or 
section. Moreover, it is arguable that here little or no dependence need be placed 
on the credibility of the speaker. See the text at pp. 723-724, infra. 

43 The term “misstatement” is meant to include expressions either inten- 


tionally false, or false because of the declarant’s inability to express himself 
accurately. 

44 For this analysis of testimonial assertion, see 1 WiGMORE, EvmENCE, 2 ed., 
§ 478, where the three elements are termed observation, recollection, and com- 
munication. See also Eustace Seligman, supra, 26 Harv. L. Rev. at 147. 

45 Wigmore again and again emphasizes the proposition that utterances used 
circumstantially only are not subject to objection as hearsay. See 1 WicMorE, 
Evwence, 2 ed., § 266; 3 ibid., §§1715, 1736 (Third Theory), 1766, 1788, and 








722 HARVARD LAW REVIEW 


otherwise misstate his intention. If he does, our secondary in- 
ference will often lead us along an utterly false trail. Also, 
since we are to infer the past fact from the implied recollec- 
tion of the declarant, we front the dangers of faulty perception 
and imperfect memory — dangers lesser or greater according to 
whether the fact in question was an act by the declarant or 
something which he merely observed, but always present in some 
degree. 

Mr. Seligman is inclined to treat as a light and minor matter 
the danger of misperception.** Perhaps he is correct in so doing, 
at least where acts by the declarant himself are involved. As 
to acts by others, the objection is more formidable.*” But when 
Mr. Seligman applies the same treatment to the danger of im- 
perfect memory, he seems to me mistaken. It takes little ex- 
perience at the. bar or in business to convince a moderately 
observant person that the average human memory, weakened 
as it has been by the habit of literacy and the consequent trust 
of memoranda, is unreliable even when spurred by careful ques- 
tioning, and amazingly unreliable when left to gang its gait.** 

Nor must we forget the human judicial factor involved. 
Judges passing upon situations of this kind will in most in- 
stances be consciously put upon their mettle to keep the good 
old hearsay rule inviolate.*® A court even moderately tinged 
with conservatism is likely to say that we are overplaying the 
Hillmon case when we call for its application in surroundings 





1790. But a large percentage of his examples bearing upon our topic deal with 
the proof of present, not past, matters— and indeed the matters dealt with are 
mainly the mental states of the declarants. See, however, the reference already 
given in note 42, supra. See also Bergere v. United States, 168 U. S. 66, 80 et seq. 
(1897). For criticism of Wigmore, see Eustace Seligman, supra, 26 Harv. L. Rev. 
at 150 et seq. The discriminations suggested by note 22, supra, should be re- 
membered here. 

46 26 Harv. L. Rev. at 147. 

47 See W. M. Marston, supra, 15 Jour. Crrm. L. AND CRIMINOLOGY, 5. 

48 Mr. Marston’s article, cited in note 26 and again referred to in the imme- 
diately preceding note, indicates that the new matter pumped out by interrogation 
is not so accurate as that given on straight, unstimulated narrative. Still, we 
rely upon our juries and other finders of fact to boil quantity down into quality. 

49 But not always. With all due respect to the courts which decided Kelly 
v. Pitney (cited in note 62, infra, and commented upon in the text), and Harvey 
v. Brown (referred to in note 67, infra), I am inclined to doubt whether the full 
significance and possibilities of the decisions were perceived. 





THE HILLMON CASE 723 


involving all three elements of the hearsay peril, instead of only 
one.”° 

Such is the case for the exclusion of the evidence. The case 
for its admission is briefer. Admitting that the situation now 
discussed is different from the Hillmon situation in that it in- 
volves certain additional complicating factors, are we to deem 
those factors really material or may we brush them aside? As 
to possibilities of misperception, the judges show little fear. 
How otherwise could they admit the typical dying declaration 
or the typical “res gesta”’ statement issuing from the lips of a 
man who has just been rolled in the mud by an automobile? 
As to memory, the argument above conceded respecting mis- 
statement gives us a guaranty. For the appeal is to uncon- 
scious or subconscious memory, supposedly a flying Pegasus 
which travels swiftly and surely where the jaded hack of con- 
sciously excited recollection errs and stumbles. Thus are the 
added objections tidily put out of the way, and our ultimate 
contention returned substantially to the Hillmon field. Truth 
to tell, the workman’s compensation proceeding stated at the 
beginning of this division stands better in this field than did 
the Hillmon case itself. For in the latter the ultimate conclu- 
sion was sound or unsound according to the truth or untruth of 
Walters’ declaration of intention. But in the compensation 





50 Mr. Seligman, in note 6 of his article (26 Harv. L. Rev. at 149), refers to 
“innumerable” cases admitting evidence of extrajudicial non-verbal conduct in 
proof of past facts. See, too, the comment in the Law Quarterly Review’s criti- 
cism of Wigmore’s second edition. 40 L. Quart. Rev. 141. Why were there no 
successful objections to such evidence on the ground of hearsay? Perhaps because 
we have chosen a shibboleth of exclusion which connotes employment of the 
tongue and ear. Where nothing is either said or heard, it is natural and human 
to think there is no hearsay. But courts sometimes look deeper. For example, 
State v. Piernot, 167 Ia. 353, 350, 149 N. W. 446, 448 (1914), noted in 28 Harv. 
L. Rev. 429, says that the flight of X immediately after a crime with which the 
defendant is charged is no more admissible in the latter’s favor than X’s con- 
fession would have been. Sed quaere the soundness of this. Also, where the 
plaintiff in a personal injury suit, while being examined by physicians not for 
the purpose of treatment but for the purpose of qualifying the examiners to 
testify, has flinched or manifested stiffness by awkward movements, the examiners 
have not been allowed to testify to these indications of physical condition or 
their deductions therefrom. Norris v. Detroit United Ry., 185 Mich. 264, 279, 
280, 151 N. W. 747, 752 (1915), noted in 28 Harv. L. Rev. 814; Illinois Central 
R. R. Co. v. Townsend, 267 S. W. 161 (Ky., 1924). 
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proceeding we do not greatly care whether the decedent really 
intended to marry the woman or whether he made his state- 
ments merely to lull the apprehensions of herself and her family 
and friends. The bare fact that he manifested this attitude is 
strongly persuasive with respect to the child’s paternity. As 
to the purely practical side, the proponent of this evidence can 
urge that acceptance of his theoretical arguments opens no 
terrifying prospect. The more common and objectionable 
utterances, frankly assertive of the fact to be proved, are still 
outside the pale.’ Equally, the inferential employment of an 
utterance would be barred wherever the court found that the 
declarant foresaw the inference and played up to its possibili- 
ties.” 

Now as to the American authorities. As might be expected, 
they are scanty. Even the most advanced do not come all the 
way to meet the English decision first discussed. But they do 
journey to a half-way station and may tempt later judges to go 
the whole distance. 

Williams v. Kidd ** was an action by residuary devisees to set 
aside a deed purporting te have been executed by the decedent. 
There was a claim of forgery, but this the express findings nega- 
tived, and the case turned upon the question of delivery. As to 
that, the finding was that the decedent, after duly executing the 
deed, handed it to an employee of his “with instructions . . . 
to keep the same and give it to [the grantee] . . . after [the 
decedent] was dead,” and that the employee did as directed.” 
The residuary devisees were allowed to give evidence to the 
effect that almost three years after the decedent thus parted with 
the deed, he carried on an oral negotiation with another person 
for the sale of the property which the deed covered.” This 





51 To tell the truth, the proffered evidence in Mower v. Mower, note 57, 
infra, so far as it concerns the declarations of the decedent to the witness, sounds 
like a consciously assertive utterance. On this ground the ruling of the upper 
court seems quite questionable. 

52 See the last two cases in note 50, supra, where the “ assertion” was of 
present, not past, matters. 

53 r70 Cal. 631, 151 Pac. 1 (1915), reprinted with annotation in Ann. Cas. 
I916E, 703, 713. 

54 170 Cal. at 636, 151 Pac. at 3. 

55 170 Cal. at 642, 151 Pac. at 5. 
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negotiation fell through, but the evidence was offered as indicat- 
ing that the decedent considered himself still owner of the prop- 
erty, and thus as allowing the inference that he never enter- 
tained the intention which would have made his handing of the 
deed to the employee a legally effective delivery. Upon this 
and other evidence as to the decedent’s state of mind, the court 
found that it was never his intention “to divest himself of .. . 
title. .. nor... to vest a present title . . . in the grantee... .” 
This finding and the admission of the evidence described were 
approved on appeal. 

Mower v. Mower,” a case finding practically its whole foun- 
dation in Williams v. Kidd, involved a very similar situation, an 
administrator being the plaintiff. Here it appeared that the 
decedent had maintained two family establishments, located 
conveniently near one another, the first containing a legal wife 
and the second a plural wife. After the decedent’s death deeds 
dated 1912 and 1913, duly executed and naming the plural wife 
as grantee, were found in the decedent’s safe deposit box. This 
situation raised a presumption of non-delivery, but the plural 
wife asserted, and adduced evidence tending to prove, that de- 
livery had taken place and that she had later returned the deeds 
to the decedent for safe keeping only. The administrator offered 
a witness to testify that in 1915 the decedent told the witness 
“he had made the deeds and put them in his box and had them 
there, and when he died [the grantee] could go and get the 
deeds and the property would be [hers]; and . . . that he had 
deeded away part of the land covered by [one] deed, and he 
would have to revise the deeds so as to make it equal.” * The 
administrator also offered a written application of January 10, 
1920, by the decedent to the United States Forest Department 
in which the decedent said that he owned the land covered by 
the deeds. All this evidence was excluded. From a judgment 
for the plural wife the administrator appealed. The exclusion 





56 170 Cal. at 636, 151 Pac. at 3. This inference seems a little more extreme 
than that indulged in Viles v. Waltham, 157 Mass. 542, 32 N. E. gor (1893), 
where the evidence was accepted as tending to prove (1) the continuance and 
(2) the preéxistence of a state of mind identical with that expressed by the 
utterances testified to. 

57 228 Pac. o11 (Ut., 1924). 

58 228 Pac. at 913. 
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was held to have been erroneous. The evidence should have 
been admitted not as directly assertive, but as permitting an 
inference that lack of intent on the decedent’s part had pre- 
vented a legally effective delivery of the deeds. 

These cases invite the following comments: 

(a) They do not involve declarations of intention, and there- 
fore show that the matter now under discussion demands accept- 
ance or rejection of the Hillmon doctrine in a form broadened 
to include all declarations susceptible of inferential or circum- 
stantial use. 

(b) Neither case involves an inference back from present 
state of mind to past act. The inference permitted is simply 
from present state of mind to past state of mind. This is clear 
enough in the first case, where the necessary physical acts for 
a valid delivery had occurred and the mental element alone was 
found lacking. The second case is not quite so clear. But 
there, after all, the administrator had two lines of attack: (1) 
no physical act and (2) no conveying intent. Since he might 
win on either line, his evidence was acceptable although it bore 
on (2) only. The opinion touches this squarely when it says 
“delivery is essentially a matter of intent.”°’ Here, then, we 
deal with evidence involving no risk of faulty perception and 
little risk of misstatement. The main danger is that the de- 
cedent’s memory, unconsciously or subconsciously appealed to, 
may have played him false. 

(c) It is highly doubtful whether courts would thus respect 
subjective intent as distinguished from manifest meaning in any 
but gratuitous transactions. Suppose the defendant in either 
case had paid hard cash for the deed. Would the decedent’s 
‘representative or successors have been allowed to negative the 
conveyance by showing a secret retentive state of mind contra- 
dicting the outward physical act of delivery? Williams v. Kidd 
and Mower v. Mower may never carry over into the majority 
of the world’s transactions. We have much more buying and 
selling than we do free giving. Incidentally, is it wise in this 
respect to treat a grantee who takes by gift in a radically less 
favorable way than we do a grantee who pays? 


\ 





59 228 Pac. at o14. 
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A more general comment upon this entire subdivision of the 
article is also invited. Observe the interplay of the first and 
the second limiting suggestions. A declaration offered as in- 
ferential proof of a past event mot involving an act of the de- 
clarant’s encounters a double objection, and has comparatively 
small chance of favorable reception. The more interesting and 
doubtful issue refers only to the proof of the declarant’s past 
acts, and success for the proponent of the evidence in this nar- 
rowed aspect would hardly threaten the structure of our law 
of evidence. 

2. But we cannot, in Mr. Seligman’s opinion, stop here. His 
next step is to discuss the admissibility of explicit statements 
of memory to prove a past act or event. He believes that we 
must accept these too, if we accept the Hillmon evidence of in- 
tention for the purposes of that case. I think not. The argu- 
ment for exclusion stated in the preceding subdivision again 
applies. The risk of faulty memory is now in full force. No 
longer is the risk of misstatement whittled thin. The indirect 
and inferential nature of the evidence is dangerously disguised 
— it “would be liable to be given the same weight as actual 
testimony by the jury, who can easily give declarations of in- 
tention their proper value.” Existing law manifests a plain 
distrust of the state of mind called memory when expressed in 
direct form. Even when past physical sensation or past mental 
condition is directly in issue, the weight of authority refuses to 
permit proof by extrajudicial declarations couched in the past 
tense.’ All the more will such evidence be excluded if offered 
to prove a past act or event by inference from a past state of 





60 Quoted from Professor Chafee’s, valuable review of Wigmore’s second 
edition. 37 Harv. L. Rev. 513, 519. j 
61 The cases on physical sensation or condition are fairly numerous. See 3 
WicmorE, EviENce, 2 ed., §1722 (b). As to mental state, the authorities are 
much befogged by use of the pernicious term res gestae. 4 CHAMBERLAYNE, 
EVIDENCE, § 3660, n. 3, lists an imposing string of cases, but the list does not bear 
up well under scrutiny. Perhaps the best citations in it are Groff v. Rohrer, 35 
Md. 327, 340 (1872), and Mayfield v. State, ror Tenn. 673, 676, 49 S. W. 742 
(1899). 3 WicmorE, Evience, 2 ed., § 1732, n. 8, cites some better cases. In 
this connection, see 3 ibid., §§ 1750 (c) and 1754, indicating a partially similar 
limitation in connection with the spontaneous exclamation exception to the hear- 
say rule. See, however, Chapman v. Bimel-Ashcroft Mfg. Co., 263 S. W. 993 
(Mo., 1924). Compare Mr. Seligman’s reasoning in 26 Harv. L. Rev. at 154-155. 
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mind reflected only through conscious exercise of memory. 
This cumulation of objections is important. Hearsay may 
struggle into a case despite a metaphorical ball and chain on one 
leg. But when we also fetter the other leg and manacle the 
wrists for good measure, the aggregate resistance is too much 
to overcome. 

It would be reckless to say that every precedent accords with 
the contention just made. The helter-skelter methods of digest- 
ing evidence cases make it practically impossible to find them 
all, let alone discover exactly what they hold. But it will per- 
haps be fair to close the discussion of this point with comment 
upon a decision likely to be cited as contradicting the con- 
tention.” 

A gentleman by will gave one of his servants a legacy “ pro- 
vided [she is] . . . in my employ at the time of my death.” 
The testator died. Payment of the legacy was demanded and 
refused. The servant sued the estate. At the trial the defence 
offered a memorandum written on the envelope in which the will 
was found. The memorandum was in the testator’s writing, 
was dated September 17, 1917, and stated that the plaintiff 
“left my employ this day.” The lower court admitted the 
evidence and directed a verdict against the plaintiff. On appeal, 
the decision was affirmed. 

At first blush this seems a realization of Mr. Seligman’s 
worst fears. But we must fill in the situation. It was shown 
that on September 17, 1917, the testator closed his house, paid 
the ‘plaintiff her wages to date, and went to live at a club. The 
plaintiff never again served him. If this were all, the suit might 
never have been brought. However, there is more to the story. 
After moving to the club the testator each month sent the plain- 
tiff a cheque somewhat exceeding in amount her previous 
monthly wages. This gave ground for arguing that while the 
plaintiff’s services had ceased her employment continued. The 
testator’s cheque book supplied a counter-argument. On each 
of the stubs from which the plaintiff's cheques were torn the 





82 Kelly v. Pitney, 98 N. J. L. 773, 121 Atl. 593 (1923), noted in 22 MicH. 
L. REv, 169. 





THE HILLMON CASE 729 


testator had written either “Gratuity to date. Former cook ” 
or simply “ Gratuity.” * 

Now let us get back to the discussion of the memorandum or 
declaration on the envelope. The upper court starts off with 
the good old stock phrase “part of the res gestae,” which 
leaves us fumbling in a Latin fog instead of an English one. 
From the fact that the declaration is in the past tense, it seems 
not to have accompanied any act. Perhaps it was made in an 
arm chair at the club, hours or even days after the house-closing 
was finished. But the court goes on to say that the memoran- 
dum is admissible “as characterizing and making plain tes- 
tator’s state of mind and purpose at the time he closed his 
house.” °° This sounds more intelligible. Observe, though, 
that what we wish to prove is the termination of a contract or 
relation of employment. Suppose the continuance of employ- 
ment to be a question of mutual consent, it is at least a question 
of expressed consent or dissent. State of mind bottled up in the 
testator’s head discharges no servants. To be really service- 
able, the memorandum must bear upon the case in one of the 
following manners: 

(a) It may be said that no reasonable servant could have 
construed the closing of the house otherwise than as accom- 
plishing her discharge, unless her employer gave her to under- 
stand to the contrary. The memorandum tends to prove that 
the testator neither did nor said anything to convey other than 
the natural impression. 

(6) It may be said that the testator was here supplying a 
dictionary for the construction of the term “in my employ” as 
used by his will.°° He is saying: “The closing of my house 
always lay in my mind as something which would effect the dis- 
charge of my servants,” 





68 98 N. J. L. at 774, 775, 121 Atl. at 504. 

64 98 N. J. L. at 776, 121 Atl. at 504. 

85 Jbid. 

66 In the Goods of Ashton, [1892] P. 83, 87. Here, however, the “ dictionary ” 
was in the will itself and not in an independent document. See Jn re Mangan’s 
Will, 200 N. W. 386, 302 (Wis., 1924), rejecting post-testamentary declarations 
which may perhaps have been an effort to alter the will, rather than to formu- 
late the original interpretation. 
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(c) It may be said that the memorandum is evidence tend- 
ing to prove that the testator himself, or possibly the plaintiff, 
did or said something sufficiently indicating termination of the 
employment.” 

Of these three explanations, the first is fairly practical. As 
here applied, it does not show that the memorandum was prop- 
erly admissible. It simply indicates that the plaintiff did not 
suffer because of the evidential ruling. The estate, having 
proved a situation which would make any reasonable servant 
appreciate that she was discharged, might rest on its oars until 
the plaintiff pulled up abreast by adducing adequate rebutting 
evidence. Her only evidence of this nature seems to have been 
proof of the continued monthly payments made to her after the 
house was closed. As pointed out above, it is clearly main- 
tainable that these payments were colorless and did not help 
her side. Hence, having failed to overcome the estate’s prima 
facie case, the plaintiff was not prejudiced even if her oppo- 
nents were permitted to improve their position in an irregular 
manner. She could not have won the race with that handicap 
removed. 

The second explanation is too thin and airy. It also runs 
us into various difficulties with the law of wills and the princi- 
ples of construction. 

The third explanation alone goes against my contention. The 
decision is not a convincing authority for the acceptance of this 
last explanation. 

3. The reader will observe that I have not commented upon 
the possibility that a declaration may be used as tending to 
prove the doing of a contemporaneous act or the happening of 





67 See, as having possible bearing on this point, Harvey v. Brown, 187 N. C. 
362, 121 S. E. 626 (1924). Here it was material to prove that one of the 
defendants had no knowledge of a certain agreement until after he had taken 
a mortgage. A witness for the plaintiff was allowed to testify on cross-examina- 
tion that the defendant in question told him that his (the defendant’s) first 
knowledge of the agreement was after the institution of the suit. That state- 
ment obviously means: “ Nobody previously informed me, nor did I otherwise 
find out, about the agreement.” The opinion is so hazy on this point that the 
case cannot be taken very seriously. Besides, the plaintiff seemed to have no 
adequate affirmative evidence that this defendant was given notice of the agree- 
ment; thus the lower court’s admission of the hearsay was immaterial error at 
most. 
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a contemporaneous event. To some extent this is covered by 
the hearsay exception for excited spontaneous utterances. 
Professor E. M. Morgan suggests an extension to spontaneous 
although not excited utterances asserting present sense impres- 
sions. I refer the reader to his exposition.® 


V 


Because he fears disastrous extensions of the Hillmon prin- 
ciple, Mr. Seligman would like to see the case discredited and 
not followed. Yet even he might well concede that in its ordi- 
nary, workaday application the principle leads to more good 
than evil. All the debatable decisions discussed above are 
rarities. On the whole, it seems easier for litigants and lawyers 
to live and be happy in jurisdictions accepting the Hillmon view 
than in one, such as Illinois, rejecting it. Analytically, the 
principle appears much more safely boxed in than Mr. Seligman 
believed. The same assertion may be ventured on an empirical 
basis. Those two letters of Walters’ might have been a dyna- 
mite charge at the base of the hearsay rule. But they were not. 
Even if we change our metaphor and speak of slow poison, does 
not the almost untroubled lapse of three-and-thirty years  indi- 
cate that the pet evidential rule of the common law has Mithra- 
datic capacity for resistance? 

Yet Mutual Insurance Company v. Hillmon in its best and 
most innocuous state leaves us an unsatisfactory situation. One 
can hardly agree with Dean Thayer’s statement that this 
judicial invention is a “simple” one. On the contrary its use 
and more particularly its limitation sometimes involve distinc- 
tions of a refinement better suited to the philosophical labora- 
tory than to the hurly-burly of a jury trial. An evidential 
doctrine which may in hard cases become unintelligible cer- 
tainly to laymen, probably to lawyers, and possibly now and 
then even to judges, is a doctrine crying aloud for clarification. 
The courts, limited —in Mr. Justice Holmes’ famous phrase — 
to molecular motion, have here done what they could to square 
the narrow traditional rules of evidence and the practical busi- 





68 Edmund M. Morgan, “A Suggested Classification of Utterances Admissible 
as Res Gestae,” 31 YALE L. J. 229, 236-237. 
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ness necessity of getting ahead with the trial of causes. Their 
effort should neither be despised nor rejected. But it seems 
truly to have given us only a temporary expedient, by no means 
plain enough or comprehensive enough for our needs. The 
obscure elaborations of the Hillmon case prove for the hun- 
dredth time that we ought to have further intelligent legislation 
to clear the old deadwood from the evidential field.® 


John MacArthur Maguire. 


Harvarp LAw SCHOOL. 





69 Suggestions for the reform of the hearsay rule are numerous. See THAYER, 
PRELIMINARY TREATISE, 518-523; 1 WIGMORE, EVIDENCE, 2 ed., § 8a, pp. 136 et 
seq.; Chief Justice J. B. Winslow of Wisconsin, “A Legislative Indictment of 
the Courts,” 29 Harv. L. Rev. 395,\399-400; E. R. Thayer, “ Observations on 
the Law of Evidence,” 13 Micu. L. Rev. 355, 360 et seg. The Massachusetts 
statute admitting with certain restrictions declarations of fact made by persons 
since deceased is resorted to very frequently and satisfactorily. See 1921 Mass. 
Gen. Laws, c. 233, §65. See 3 WiGMoRE, EvmIDENCE, 2 ed., §1576 (2), for a 
partial collection of the cases under this statute. 
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JURISDICTIONAL AMOUNT IN THE UNITED 
STATES DISTRICT COURT 


I. INTRODUCTORY 
oe 24 of the Federal Judicial Code provides: 


“ The district courts shall have original jurisdiction as follows: First. 
Of all suits of a civil nature, at common law or in equity . . . where 
the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of three thousand dollars and (a) arises under the Con- 
stitution or laws‘? of the United States, or treaties made, or which 
shall be made, under their authority, or (5) is between citizens of 
different States, or (c) is between citizens of a State and foreign 
States, citizens, or subjects.” 


Under (a) are included suits involving a construction of the 
United States Constitution or the laws of the United States. 
Under (0) fall all the so-called “ diverse citizenship cases.” ” 
Thus class (a) includes those cases which, from a political or 
governmental standpoint, are the most important that come be- 
fore the federal courts; while the cases under (5) make up the 
most numerous group of cases that these courts are called on 
to handle. Since both these groups require the jurisdictional 
amount before the district courts can take jurisdiction, this 
requisite must needs be of paramount practical importance.’ 





1 Under paragraphs 4-25 of this section are included various exceptional in- 
stances of cases arising under the federal laws in which the United States District 
Court takes jurisdiction without regard to the amount in controversy. Among the 
more important of these excepted cases (in which no jurisdictional amount is nec- 
essary) are suits arising under the laws providing for internal revenue, the postal 
laws, copyright and trade-mark laws, laws regulating commerce, laws concerning 
penalties and forfeitures, bankruptcy laws, laws regulating immigration, the con- 
tract labor laws, and the laws protecting trade and commerce against restraints 
and monopolies. By paragraphs 2 and 3 of Section 24, the jurisdictional amount 
has no application to the admiralty and criminal jurisdiction of the District Court. 

2 Suits arising under (a) are quite frequently called “suits involving a fed- 
eral question,” while suits arising under (b) and (c) are referred to as “ diverse 
citizenship cases.” Neither of these expressions, however, is used in either the 
United States Constitution or the federal statutes. 

3 A search of the last ten bound volumes (291-300) of the Federal Reporter 
(covering a period of thirteen months— October, 1923, to November, 1924) 
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In some cases, the determination of the amount in controversy 
is exceedingly simple; in other cases, the problem is quite com- 
plex. In general, cases at law present much less difficulty than 
those on the equity side of the court. The cases are legion, yet 
there is still confusion and conflict both in the statement of the 
rules by which the amount in controversy shall be determined 
and in the application of those rules to the concrete case before 
the court. 

The present article includes within its scope only a single rule. 
A rigid adherence to that rule, it is submitted, will prove a ready 
help in the solution of those problems which seem to give the 
greatest difficulty to federal judges; any relaxation of that rule 
can only breed (and has bred) a regrettable confusion. The rule 
may be thus stated: The amount in controversy in the United 
States District Court is always to be determined by the value 
to the plaintiff of the right which he in good faith asserts 
in his pleading that sets forth the operative facts which constitute 
his cause of action. 

The rule is frequently stated in a somewhat different (and, 
it is believed, a much more objectionable) form. Thus, in Cowell 
v. City Water Supply Co., the court states: 


“Tt is the amount or value of that which the complainant claims to 
recover, or the sum or value of that which the defendant will lose if 
the complainant succeeds in his suit, that constitutes the jurisdictional 
sum-or value of the matter in dispute.” * 


Again in Foster’s Federal Practice, this statement is found: 


“Jn a suit for an injunction, the value of the matter in dispute is 
that of the object of the bill, namely, the value, to the plaintiff, of the 
right for which he prays protection; or the value, to the defendant, 
of the acts of which the plaintiff prays prevention.” ® 





shows twelve cases directly involving the jurisdictional amount in the United 
States District Court. In volumes 201-289 Federal Reporter (February, 1913, to 
September, 1923) and in volumes 226-263 United States Reports (October, 1912, 
to January, 1924) will be found a hundred and sixteen such cases. 

4 y21 Fed. 53, 57 (8th Circ., 1903). (The italics in all the quotations are 
ours.) 

5 Vol. 1, 6 ed., § 13, pp. 50-51. For other statements of the rule, see HucHEs, 
FEDERAL PROCEDURE, 2 ed., §98; WILLIAMS, JURISDICTION AND PRACTICE OF THE 
FEDERAL CourTs, 106-108; MonTGOMERY, MANUAL OF FEDERAL PROCEDURE, § 174; 
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The word “or” is, unfortunately, used in two senses: one, 
definitive; the other, alternative. If the word is here used in 
the definitive sense to indicate that the advantage to the plain- 
tiff is always of the same value as the detriment to the defendant, 
then the statement (as will be shown later) is clearly wrong. If, 
on the other hand, the word is used in the alternative sense, to 
indicate that, in fixing the amount in controversy, the court may 
select the value of either the benefit sought by the plaintiff or 
the financial harm suffered by the defendant, then, it is believed, 
the statement is wrong in offering an alternative, when there is 
no alternative to be offered. 

Now, in some cases, the value of what the successful plaintiff 
recovers is the same as the value of what the unsuccessful de- 
fendant loses. Thus, when A and B each claim title to a piece 
of land, “ Blackacre,” and A wins his suit, then what A wins, 
B loses —“ Blackacre.” From either viewpoint, that of the 
plaintiff or that of the defendant, the value of “ Blackacre ” 
determines the amount in controversy. The same would be true 
were A to sue B for the recovery of a specific chattel, for ex- 
ample, the celebrated horse, “ Major.” So when A sues B to 
recover damages for a tort committed by B. ‘In such cases, the 
statement of the rule with “or” used definitively would be ac- 
curate; the same statement with “ or ” used alternatively would 
be somewhat fatuous, but quite harmless. 

But in many cases (though both courts and writers often fail 
to appreciate it) the value of the plaintiff’s gain is a quite differ- 
ent affair from the value of the defendant’s loss. Thus A, with 
a claim against B for $1000, seeks to set aside a conveyance, 
alleged to be fraudulent, from B to C, of property worth $5000. 
Here A can only gain $1000, though C can lose much more. 
Again, A and B own adjoining parcels of land. A’s parcel is 
small and of little value, but B’s parcel is large and of great 
value. A seeks to enjoin B from polluting a stream (which runs 
through both parcels) by the operation of B’s factory. Clearly, 
here, A might gain only a few hundred dollars, and yet B, in 
order to comply with the injunction, might have to spend many 
thousand dollars. Then, the definitive “or” would attempt to 





Rosg, FEDERAL JURISDICTION AND PROCEDURE, 2 ed., par. 189, par. 195; BUNN, 
Unirep Srares Courts, 2 ed., 77. 
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make two different surns quite equal; while, under the alterna- 
tive “or,” it would immediately become of the utmost importance 
to determine which of the two alternative propositions would 
control. 

In cases such as these, the courts must squarely face the prob- 
lem. If, as is contended, the jurisdictional amount in contro- 
versy is always to be judged from the viewpoint of the plaintiff, 
then at least is the question simplified by a single standard. If, 
however, the viewpoint of the defendant is to be even partially 
determinative, then confusion must ensue, unless litigants are 
afforded definite standards and predicable limitations by which 
the extent of the influence of that viewpoint can be understood 
and applied. 

In the light of these preliminary observations, a discussion will 
now be attempted of certain classes of cases in which the appli- 
cation of what might be called the plaintiff-viewpoint-rule is 
believed to be as desirable as it is important. 


II. Suits in Equity 


In a suit by a creditor to set aside a fraudulent conveyance, 
the primary right asserted by the creditor is the right to receive 
payment of the debt from the assets of the debtor unhampered 
by the conveyance in question. The value of this right is thus 
to be measured by the amount of the debt, not by the value of 
the property fraudulently conveyed.° 

A similar principle applies when the creditor seeks to have 
property applied to the payment of his debt. In Lion Bonding 





6 Werner v. Murphy, 60 Fed. 769 (D. N. J., 1894); Alkire Grocery Co. v. 
Richesin, 91 Fed. 79 (W. D. Ark., 1899). Thus, in Werner v. Murphy, 60 Fed. 
at 772, the court said: “He [the complainant] is simply seeking the payment 
of his own claim. That claim, once paid, destroys his entire interest in the con- 
troversy. It must be taken, therefore, as the real value of the matter in con- 
troversy.” See also Cowell v. City Water Supply Co., 121 Fed. 53 (8th Circ., 
1903). 

Werner v. Murphy, supra, involved the jurisdiction of the United States Cir- 
cuit Court. Perhaps it should be explained here that the jurisdiction discussed 
in this article was formerly invested in the Circuit Court. The Judicial Code 
abolished the Circuit Court, and its jurisdiction was conferred on the District 
Court. See Jupictat Cope, §§ 289-291. The jurisdictional amount was also 
raised from $2000 to $3000. Ibid., § 24, par. 1. 
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and Surety Co. v. Karatz,’ Mr. Justice Brandeis aptly re- 
marks: 


“He prayed that this debt be declared a first lien on the assets 
within the State. His only interest was to have that debt paid. The 
amount of the corporation’s assets, either within or without the State, 
is of no legal significance in this connection.” 


In a suit by a mortgagor to redeem land, the mortgagor claims 
merely the right to have again his land unencumbered by the 
mortgage, conditioned upon the mortgagor’s paying the mort- 
gage debt. In other words, he asserts his equity of redemption. 
The amount in controversy, then, would seem to be neither the 
value of the land, nor the amount of the debt, but rather the 
value of the land minus the amount of the debt.* 

In suits to remove a cloud upon the title to land, the plaintiff 
claims the right to such title free from the cloud. The amount 
in controversy would seem to be the difference between the value 
of the land with the cloud upon the title, and the value of the 
land without the cloud.? When the cloud affects the whole title 





7 262 U. S. 77, 85 (1923). See also Farmers’ Bank v. Hooff, 7 Pet. (U. S.) 
168 (1833) ; Gibson v. Shufeldt, 122 U. S. 27 (1887) ; New England Mortgage Co. 
v. Gay, 145 U. S. 123 (1892) ; Stillwell-Bierce etc. Co. v. Williamston Oil etc. Co., 
80 Fed. 68 (D. S. C., 1897); Lilienthal v. McCormick, 117 Fed. 89 (oth Circ., 
1902); Wakeman v. Throckmorton, 124 Fed. toro (D. Conn., 1903). In Bucyrus 
Co. v. McArthur, 219 Fed. 266, 271 (M. D. Tenn., 1914), Sanford, J., said: “ The 
jurisdictional amount involved under the lien claims on the steam shovel is fur- 
thermore merely the amount claimed, and not the value of tre shovel.” 

8 Though not directly in point, see Carne v. Russ, 152 U. S. 250 (1894). In 
Conn. Gen. Life Ins. Co. v. Weldon, 246 Fed. 265, 269 (M. D. Ala., 1917), Clay- 
ton, J., observed: “ This land is worth not less than $7500, and . . . $8000 to 
$10,000 would not be an unreasonable price.. .. As the land is mortgaged for 
only $2500, it is plain that defendant’s statutory right of redemption, the existence 
of which is in dispute here, is clearly of value from $5000 to $6000. The requisite 
jurisdictional amount has been shown.” But see Greenfield v. U. S. Mortgage Co., 
133 Fed. 784 (E. D. Ark., 1904). 

® See, on this subject in general, Smith v. Adams, 130 U. S. 167, 175 (1889), 
in which Mr. Justice Field said: “Thus a suit to quiet the title to parcels of 
real property, or to remove a cloud therefrom, by which their use and enjoyment 
by the owner are impaired, is brought within the cognizance of the court, under 
the statute, only by the value of the property affected.” 

See also Parker v. Morrill, 106 U. S. 1 (1882); Lovett v.. Prentice, 44 Fed. 
459 (D. Minn., 1890); Simon v. House, 46 Fed. 317 (W. D. Tex., 1891) ; Wood- 
side v. Ciceroni, 93 Fed. 1 (oth Circ., 1899); Sloane v. Kramer Bros. & Co., 230 
Fed. 727 (E. D. N. C., 1916); Conn. Gen. Life Ins. Co. v. Weldon, supra, note 
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(the courts seem to treat the great majority of the cases as fall- 
ing within this class) then the entire value of the land determines 
the amount. When the cloud is in the nature of a lien on the 
land which can be satisfied by the payment of a definite sum of 
money, then such sum is the amount in controversy.’° 

Of all the cases with which the federal courts have had to 
contend, suits for injunction seem to have given the most trouble. 
The very nature of these cases often makes money valuations 
both delicate and difficult." The cases are legion; the results 
reached are inconsistent and confusing. Particularly is this true 
in the decisions of the lower federal courts. 

Suits to enjoin the collection of taxes present, in the main, 
a clean-cut uniformity. Here the plaintiff asserts a right to hold 
his property free from the specific tax he seeks to enjoin. Ac- 
cordingly, the jurisdiction is determined by the amount of the 
particular tax sought to be enforced against the plaintiff, not 
by the value of the property affected by the tax, even though 
(if the injunction be not granted) the property might be seized 





8. When the cloud affects only a part of the land, only the value of that par- 
ticular part should be considered. Union Pacific Ry. Co. v. Cunningham, 173 
Fed. 90 (D. Neb., 1909). For an interesting case concerning the amount in con- 
troversy in a suit to cancel a marriage contract, on the ground of forgery, affect- 
ing the property of the husband, see Sharon v. Terry, 36 Fed. 337 (N. D. Cal. 
1888). 

10 Shewalter v. Lexington, 143 Fed. 161 (W. D. Mo., 1906). See also Turner 
v. Jackson Lumber Co., 159 Fed. 923 (5th Circ., 1908), though here the suit was 
held to be one for injunction, and not a suit to remove a cloud on the title. 

11 Mere difficulty of precisely valuing the right in controversy, however, does 
not defeat the jurisdiction of the District Court. See Wiley v. Sinkler, 179 U. S. 
58 (1900) (suit against election officials who refused to permit plaintiff to vote 
for representative in Congress) ; Scott v. Donald, 165 U. S. 58 (1897) (exemplary 
damages) ; Ragsdale v. Rudich, 293 Fed. 182 (sth Circ., 1923) (exemplary dam- 
ages). But see Massachusetts Protective Ass’n v. Kittles, 295 Fed. 572 (S. D. 
Ga., 1923). 

When, however, the right asserted “is utterly incapable of being reduced to 
any pecuniary standard of value,” there is no jurisdiction under the statute in 
question. Barry v. Mercein, 5 How. (U. S.) 103, 120 (1847) (habeas corpus by 
father to recover child from the custody of the mother). See also Kurtz v. 
Moffitt, 115 U. S. 487 (1885) (habeas corpus by deserter from army against 
police officer); Cross v. Burke, 146 U. S. 82 (1892) (habeas corpus) ; Whitney 
v. Dick, 202 U. S. 132 (1906); In re Red Cross Line, 277 Fed. 853 (S. D. N. Y,, 
1921) (agreement to arbitrate); Curtiss v. Haviland, 297 Fed. 431 (2nd Circ., 
1924) (lunacy). Some of these cases involved appellate jurisdiction, but the 
principle is the same. 
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and sold to pay the tax, or the tax lien might constitute a cloud 
on the title to the property.’? These cases also hold that the 
effect of the decision on future taxes cannot be considered.* In 
Berryman v. Whitman College,* the facts were quite different. 
Here the college claimed a perpetual exemption from taxation 
under contract with the Territory of Washington. The United 
States Supreme Court (quite properly, it is believed) held that 
the value of the contract exemption “ during the perpetual life 
of the corporation, and as broad as its power to acquire and hold 
property ” *° was the amount in controversy. 

Somewhat similar are suits by a taxpayer to enjoin a munici- 
pality from issuing bonds. Here, too, it is believed that the test 
of jurisdiction should be the amount of the tax to which the 
plaintiff would thereby be subjected, and not the amount of the 
bond issue.*® 

Very frequently, in suits for injunction, there is lacking any 
definite sum of money to which the court can point as the amount 
in controversy. These cases, unlike suits to enjoin taxes amount- 
ing to a specific pecuniary sum, call for somewhat deeper analy- 
sis. The questions of the nature of the right asserted and the 
elements that go to make up its value become complex and dis- 
turbing. 





12 Washington etc. Ry. Co. v. District of Columbia, 146 U. S. 227 (1892); 
Walter v. Northeastern R. R. Co., 147 U. S. 370 (1893); Northern Pacific Ry. 
Co. v. Walker, 148 U. S. 391 (1893); Fishback v. Western Union Telegraph Co., 
161 U. S. 96 (1896); Citizens’ Bank v. Cannon, 164 U. S. 319 (1896); Holt v. 
Indiana Mfg. Co., 176 U. S. 68 (1900). See also Woodman v. Ely, 2 Fed. 839 
(W. D. Mich., 1880); Linehan Railway Transfer Co. v. Pendergrass, 70 Fed. 1 
(8th Circ., 1895); Eachus v. Hartwell, 112 Fed. 564 (S. D. Cal., r901); Risley 
v. City of Utica, 168 Fed. 737 (N. D. N. Y., 1909); Everglades Drainage League 
v. Napoleon etc. District, 253 Fed. 246 (S. D. Fla., 1918); Bank of Arizona v. 
Howe, 293 Fed. 600 (D. Ariz., 1923). 

138 This general principle is well established. Only the value of the right in 
issue in the suit in question, not the collateral effect of the judgment, can be 
considered in making up the jurisdictional amount. Elgin v. Marshall, 106 U. S. 
578 (1882); Bruce v. Manchester & Keene R. R., 117 U. S. 514 (1886). But see 
American Fertilizing Co. v. Board of Agriculture, 43. Fed. 609 (E. D. N. C., 
1890) ; City of Helena v. Helena Waterworks Co., 173 Fed. 18 (oth Circ., 1909). 

14 222 U.S. 334 (1912). 15 At p. 345. 

16 El Paso Water Co. v. El Paso, 152 U. S. 157 (1894); Colvin v. Jacksonville, 
158 U. S. 456 (1895); Scott v. Frazier, 253 U. S. 243 (1920); Murphy v. East 
Portland, 42 Fed. 308 (D. Ore., 1890). But see, contra, Ottumwa v. City Water 
Supply Co., 119 Fed. 315 (8th Circ., 1902). 
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The leading case (perhaps more frequently cited than any 
other) *’ seems to be Mississippi and Missouri Railroad Co. v. 
Ward.** There the plaintiff “ filed his bill in the District Court, 
praying for an abatement of the Rock Island Bridge over the 
Mississippi river, averring it to be a public nuisance, specially 
injurious to him as an owner and navigator of steamboats.” *° 
Mr. Justice Catron, without citing a case, disposed of the juris- 
dictional amount in a single sentence: 


“ But the want of a sufficient amount of damage having been sus- 
tained to give the Federal Courts jurisdiction, will not defeat the 
remedy, as the removal of the obstruction is the matter of controversy, 
and the value of the object must govern.” ?° 


In so far as the case holds that, since the abatement (or injunc- 
tion) relates to the future, the amount of damage already suf- 
fered by the plaintiff before the date of the suit does not control, 
the case is believed to be sound on principle. Certainly it is 
there sustained by the overwhelming weight of authority.” 

But, it is submitted, the case is unsound in its holding that 
“the removal of the obstruction is the matter of controversy, 
and the value of the object must govern.” ** The primary right 





17 See 5 RosE, Notes on Unitep States Reports, Rev. ed., 624-625. 

18 2 Black (U. S.) 485 (1862). 

19 At p. 486. Though this was a suit for the abatement of a nuisance, the 
principle, from the standpoint of the amount in controversy, is believed to be 
quite similar to suits to enjoin the continuance of a nuisance. Indeed, the great 
majority of the cases which have cited and followed the case are suits for 
injunction. 

20 2 Black (U. S.) at 402. 

21 Hunt v. New York Cotton Exchange, 205 U. S. 322 (1907); Bitterman v. 
Louisville & Nashville R. R. Co., 207 U. S. 205 (1907); Berryman v. Board of 
Trustees of Whitman College, 222 U. S. 334 (1912); Glenwood Light & Water 
Co. v. Mutual Light Co., 239 U. S. 121 (10915); Western & Atlantic R. R. v. 
Railroad Comm. of Georgia, 261 U. S. 264 (1923). See also Rainey v. Herbert, 
ss Fed. 443 (3rd Circ., 1893); Amelia Milling Co. v. Tennessee etc. Co., 123 
Fed. 811 (N. D. Ga., 1903) ; American Smelting etc. Co. v. Godfrey, 158 Fed. 225 
(8th Circ., 1907) ; Massachusetts Protective Ass’n v. Kittles, 2 F. (2d) 211 (sth 
Circ., 1924) ; Reed, Fears & Miller v. Miller, 2 F. (2d) 280 (E. D. Pa., 1924). 

22 2 Black (U. S.) at 492. Mr. Justice Catron’s statement is exceedingly 
brief, and very far from clear. Possibly he did not quite mean all the courts 
have held he meant; probably he would not, himself, have assented to many of 
the implications which have been read into his decision. 
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claimed by the plaintiff is believed to be the right of navigating 
the river unhampered by the obstruction. The removal of the 
obstruction seems rather the relief demanded by the plaintiff. 
Should not, then, the amount in controversy be the value to the 
plaintiff of his right rather than the harm suffered by the de- 
fendant due to his own wrong? The two may be (and in this 
case, were) quite different. Thus, if the plaintiff sue only for 
himself,** as the owner of one small steamboat making infre- 
quent trips, his right might be worth very little; but, were he 
the owner of many large boats making very frequent trips, the 
worth of the right might well run into many thousands of dol- 
lars. In either case, the plaintiff is essentially interested, not 
in the value of the obstruction,** but only in its effectiveness in 
interfering with navigation. A pile of rocks worth x dollars, but 
effecting y + @ obstruction, more deeply concerns the plaintiff, 
than a bridge costing rox dollars, but effecting only y obstruc- 
tion. What the plaintiff seeks to gain through the assertion of 
his right, not what the defendant stands to lose by the recogni- 
tion of that right, would seem to be the prime determinant. 
Certain analogies in the cases previously discussed may prove 
helpful. In suits to remove clouds from title, the amount in 
controversy seems to be the difference in the value of the land 
brought about by the cloud. Could not the obstruction be viewed 
as merely a cloud on the plaintiff’s right of navigation, so that 
if the obstruction is a hundred per cent effective, the total value 
of the right controls; while if it is only fifty per cent effective, 
one half of that same value is at stake? Again, in a suit by a 
creditor to set aside a fraudulent conveyance, the courts seem 
to ignore the harm done to the defendant, and to consider only 
the help to the plaintiff. If a taxpayer seeks to enjoin the issue 
of bonds by a city, the Supreme Court has repeatedly held that 
the viewpoint of the plaintiff obtains without regard to the value 
to the city of the act sought to be enjoined.”* Are these cases 





23 The Court held he did not in the instant case. 2 Black (U. S.) at 492. 

24 Here it was a valuable railroad bridge over the Mississippi. 

25 See authorities cited in note 16. The language of Mr. Justice Brewer in 
El Paso Water Co. v. El Paso, 152 U. S. 157, 160 (1894), is very suggestive: 
“The bill is filed by the plaintiff to protect its individual interests, and to pre- 
vent damage to itself. It must, therefore, affirmatively appear that the acts 
charged against the city, and sought to be enjoined, would result in its damage to 
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distinguishable in principle from the instant case, or from in- 
junction suits in general? 

Four modern cases seem to indicate that the United States 
Supreme Court has adopted the suggested theory. 

Hunt v. New York Cotton Exchange ** was a suit to enjoin 
the defendant from receiving, using, or selling the quotations of 
the Exchange without its consent or approval. Mr. Justice 
McKenna said: 


“ And the right to the quotations was declared, as we said in Board 
of Trade v. Christie Grain & Stock Company," to be property, and 
the Exchange may keep them to itself or communicate them to others. 
The object of this suit is to protect that right. The right, therefore, 
is the matter in dispute, and its value to the Exchange determines the 
jurisdiction, not the rate paid by appellant to the Telegraph Com- 
pany. The value of the right was testified to be much greater than 
$2,000.” 78 


Bitterman v. Louisville & Nashville Railroad Company” in- 
volved a suit by a railroad company to enjoin ticket brokers from 
dealing in non-transferable round-trip tickets issued by the rail- 


road at reduced rates. Said Mr. Justice White: 


“The substantial character of the jurisdictional averment in the 
bill is to be tested, not by the mere immediate pecuniary damage re- 
sulting from the acts complained of, but by the value of the business 
to be protected and the rights of property which the complainant 
sought to have recognized and enforced.” *° 





an amount in excess of $5000.” (This was then the amount necessary in appeals 
from the Circuit Court to the Supreme Court.) 

26 205 U.S. 322 (1907). 

27 198 U. S. 236 (1905). 

28 205 U. S. at 336. The opinion cited Mississippi & Missouri R. R. Co. v. 
Ward, in these words (at p. 336): “In Mississippi & Missouri Railroad Co. v. 
Ward, 2 Black, 485, it was decided that jurisdiction is tested by the value of the 
object to be gained by the bill.” Does not this, in the light of the language 
quoted above, which immediately preceded it, mean the value of that right to 
the plaintiff, regardless of the financial injury inflicted, by the recognition of the 
right, on the defendant? 

29 207 U. S. 205 (1907). 

80 At p. 225. The Hunt case was cited and approved, but Mississippi & 
Missouri R. R. Co. v. Ward was not even cited. 
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Glenwood Light & Water Co. v. Mutual Light, Heat & Power 
Co.” is the strongest case in favor of the proposed rule. Here 
the plaintiff sought to restrain the defendant from so erecting 
poles and wires as to injure the plaintiff’s poles, wires, and busi- 
ness. The District Court held, 


“that the jurisdictional amount was fixed by the cost to the de- 
fendant of removing its poles and wires in the streets and alleys where 
they conflicted or interfered with the poles and wires of the com- 
plainant, and replacing defendant’s poles and wires in such position 
as: to avoid conflict and interference.” *? 


The amount, as fixed on this basis, being less than $3000, the 
District Court dismissed the bill for want of jurisdiction. The 
case came to the Supreme Court, the question of jurisdiction 
being certified. Mr. Justice Pitney said: 


“The District Court erred in testing the jurisdiction-by the amount 
that it would cost defendant to remove its poles and wires where they 
conflict or interfere with those of complainant, and replacing them 
in such a position as to avoid the interference. Complainant sets up 
a right to maintain and operate its plant and conduct its business 
free from wrongful interference by defendant. This right is alleged 
to be of a value in excess of the jurisdictional amount, and at the 
hearing no question seems to have been made but that it has such 
value. The relief sought is the protection of that right, now and in 
the future, and the value of that protection is determinative of the 
jurisdiction,” ** 


This case seems to have disposed rather effectively of the an- 
cient interpretation placed on Mr. Justice Catron’s unfortunate 
phrase; ** and, it is hoped, the curtain has been rung down on 
this long and labored controversy. 





31 239 U. S. 121 (1915). 

82 At p. 125. 

83 At p. 126. Mr. Justice Pitney cited and quoted Mississippi & Missouri R. R. 
Co. v. Ward. The decision in the Glenwood case would seem to settle pretty 
definitely that the “ value of the object” is the value to the plaintiff of the right 
he asserts. The lower court was reversed, on this point alone, for holding that 
the damage to the defendant would be controlling. The Hunt and Bitterman 
cases were both cited and approved. 

84 This ancient interpretation was expressly upheld in Whitman v. Hubbell, 
30 Fed. 81 (S. D. N. Y., 1887) (suit to restrain maintenance of an awning by 
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Only one more case, a very recent one, will be discussed in 
this connection. Western & Atlantic Railroad v. Railroad Com- 
mission of Georgia ** was a suit by a railroad to enjoin the en- 
forcement of an order of the commission requiring the railroad 
to construct and put in service a spur or industrial track. The 
Supreme Court, reversing the decision in the District Court, de- 
termined the jurisdictional amount squarely from the value of 
the right asserted by the plaintiff, — here a negative one. Mr. 
Justice Butler observed: 


“ Plaintiff seeks to be relieved not only from constructing the side 
track but also from maintaining it in suitable condition for use, and 
from the cost and expense of using and operating it for the movement 
of cars to and from the warehouse. The value of all these is in- 
volved.” °° 


III. CouUNTERCLAIMS 


The plaintiff-viewpoint-theory seems subjected to its severest 
test in the case of the counterclaim. A plaintiff files suit in the 





defendant over street adjoining plaintiff’s premises); Rainey v. Herbert, 55 Fed. 
443 (3rd Circ., 1893) (suit to restrain the erection and maintenance of coke ovens, 
the decision being based squarely on the decision in Mississippi & Missouri Rail- 
road Co. v. Ward); American Smelting & Refining Co. v. Godfrey, 158 Fed. 225 
(8th Circ., 1907) (suit to enjoin, as a nuisance, the maintenance of smelters). 
See also American Fisheries Co. v. Lennen, 118 Fed. 869 (D. Conn., 1902) ; Amelia 
Milling Co. v. Tennessee etc. Co., 123 Fed. 811 (N. D. Ga., 1903); Northern 
Pacific Ry. Co. v. Pacific Coast etc. Ass’n, 165 Fed. 1 (oth Circ., 1908). It is 
somewhat to be regretted that the Glenwood case did not cite and expressly 
overrule these cases. 

The ancient interpretation also seems to have the sanction of many text- 
writers. See HucHes, FEDERAL PROCEDURE, 2 ed., 232; ROSE, FEDERAL JURISDIC- 
TION AND PROCEDURE, 2 ed., § 195. 

85 261 U. S. 264 (1923). 

86 At p. 267. The Hunt, Bitterman, and Glenwood cases were all cited with 
approval. No mention was made in the opinion of Mississippi & Missouri Rail- 
road Co. v. Ward. See also McNeill v. Southern Ry., 202 U. S. 543 (1906). And 
see the very recent case of Packard v. Banton, 264 U. S. 140 (1924), in which 
Mr. Justice Sutherland quite properly states (at p. 143): “The value of the 
right of the appellant to carry on his business, freed from the restraint of the 
statute, exceeds the jurisdictional amount”; though he is not quite so happy in 
his statement (at p. 142, citing with approval the Mississippi & Missouri R. R. 
Co. and the Hunt cases): “ The object of the suit is to enjoin the enforcement of 
the statute, and it is the value of the object thus sought to be gained that deter- 
mines the amount in dispute.” 
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United States District Court on a claim clearly less than the 
jurisdictional amount, but the defendant files a counterclaim 
against the plaintiff for a sum sufficient, if added to the plain- 
tiff’s claim (or even sufficient in itself) to make up the required 
amount. Can the counterclaim be considered in making up the 
sum necessary for jurisdiction? The problem has given no end 
of difficulty to the federal judges. 

It is submitted that, in the light of the plaintiff-viewpoint- 
theory, the counterclaim is no part of the right asserted by the 
plaintiff, and should not be considered. Its function should be 
strictly limited to the réle of an evidential fact which might, in 
rare cases, prove the plaintiff’s lack of good faith in asserting 
a claim in excess of the jurisdictional amount.*’ 

If the counterclaim be viewed as a mere defense,** then 
(rather clearly it seems) it should not be considered in estimat- 
ing the value of the matter in controversy; for the United 
States Supreme Court has said: 


“The fact of a valid defense to a cause of action, although appar- 
ent on the face of the petition, does not diminish the amount that is 
claimed, nor determine what is the matter in dispute; for who can say in 
advance that that defense will be presented by the defendant? . . .” * 


If a defense is not to be considered as reducing the amount in 
controversy, should it be used to increase that amount? 





87 Pickham v. Wheeler-Bliss Mfg. Co., 77 Fed. 663 (7th Circ., 1897). See also 
Bedford Quarries Co. v. Welch, too Fed. 513 (N. D. Ia., 1900). 

It is a fundamental principle (evolved by the federal courts to protect their 
jurisdiction against fraud) that the claim of the plaintiff, which discloses the 
requisite sum, must be asserted in good faith. Scott v. Donald, 165 U. S. 58 
(1897) ; Vance v. Vandercook Co., 170 U. S. 468 (1808); Smithers v. Smith, 204 
U. S. 632 (1907); First Nat. Bank v. Louisiana Highway Comm., 264 U. S. 308 
(1924). 

This function of the counterclaim is that of an evidential fact to defeat juris- 
diction — manifestly quite different from the réle (questioned in the text) of an 
affirmative factor to be considered as a part of the amount necessary to confer 
jurisdiction. ’ 

88 Mr. Justice Holmes states, quite properly, it seems, that even the common- 
law recoupment “is recognized as a cross demand as distinguished from a de- 
fense.” Merchants Heat & Light Co. v. J. B. Clow & Sons, 204 U. S. 286, 290 
(1907). In Nassau Smelting & Refining Works v. United States, 45 Sup. Ct. Rep. 
25 (1924), Chief Justice Taft speaks of “the new suit attempted in the form of 
a counterclaim.” 

88 Schunk v. Moline, Milburn & Stoddart Co., 147 U. S. 500, 505 (1893). 
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But suppose the counterclaim is in the nature of a, set-off, not 
arising out of the transaction on which the plaintiff sues, and the 
defendant seeks an affirmative recovery against the plaintiff. 
Then, to quote Mr. Justice Holmes again, if the defendant 


“elects to sue upon his claim in the action against him, .. . the 
right to do so is of modern growth, and is merely a convenience that 
saves bringing another suit, not a necessity of the defense.” *° 


Under these circumstances, a suit is brought in the United States 
District Court, not justiciable in that court (since the plaintiff’s 
claim is less than the amount required) which suit the court 
should dismiss on its own motion.‘ To permit the defendant, 
by his own affirmative act, to confer the jurisdiction thus lack- 
ing, would seem to be opposed to the whole spirit of the federal 
judicial system. The federal rules as to joinder of parties, both 
plaintiff and defendant, so as to add together their claims for 
the purpose of making up the required amount in controversy, 
are very strict.** The defendant can assert his counterclaim in 
a separate suit; he merely sets it up in the instant suit for con- 
venience. The counterclaim clearly bears no essential relation 





This is, of course, subject to the requirement of good faith, as the Court indi- 
cated in the case. See also Board of Comm’rs of Kearney County v. Vandriss, 
115 Fed. 866 (8th Circ., 1902); American Railroad Co. of Porto Rico v. South 
Porto Rico Sugar Co., 293 Fed. 670 (1st Circ., 1923). 

40 Merchants Heat & Light Co. v. J. B. Clow & Sons, 204 U. S. 286, 290 
(1907). 

41 See Morris v. Gilmer, 129 U. S. 315 (1889). See also Jupictat Cope, § 37, 
which makes it the duty of the court when “ it shall appear to the satisfaction of 
the . . . district court, at any time after such suit has been brought or removed 
_ thereto, that such suit does not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of said district court ... the said dis- 
trict court shall proceed no further therein, but shall dismiss the suit or remand 
it to the court from which it was removed, as justice may require... .” 

Under this statute, jurisdiction cannot be conferred by waiver or estoppel of 
the parties litigant. Thus the court said in Pacific. Telephone & Telegraph Co. 
v. Agnew, 2 F. (2d) 155, 157 (W. D. Wash., 1924): “ While no motion to re- 
mand that case has been made, the question of jurisdiction is one which the 
court is bound to ask and answer for itself, whether suggested or not, and with- 
out respect to the relation of the parties.” See also Charroin v. Romort Manu- 
facturing Co., 236 Fed. rorr (W. D. Wash., 1916); Handley-Mack Co. v. God- 
chauk Sugar Co., 2 F. (2d) 435 (6th Circ., 1924). 

42 See Seaver v. Bigelows, 5 Wall. (U. S.) 208 (1866); Wheless v. St. Louis, 
180 U. S. 379 (1901) ; Walter v. Northeastern R. R. Co., 147 U. S. 370 (1893). 
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to the right claimed by the plaintiff; ** the defendant, not the 
plaintiff, brings it into the litigation.“* 

The cases on this point are far from illuminating. The most 
important case (very frequently cited) would seem to be Kirby 
v. American Soda Fountain Co.’ The plaintiff’s original peti- 
tion, filed in a state court, was an action to recover $1500 dam- 
ages. This could not be removed to the federal court, since the 
requisite jurisdictional amount (then $2000) was lacking. Later, 
the plaintiff filed an amended petition in the state court, setting 
forth a claim in excess of the jurisdictional amount. The de- 
fendant removed the case to the federal court and then, in that 
court, set up a counterclaim for $1700 and further relief. All 
that the court need have held here is that since the amended 
petition made out, for the first time in the suit, a removable 
case, the defendant could then remove the case to the federal 
court.** The jurisdiction, once acquired, “ will not be ousted 
by subsequent change in the conditions.” *‘ There was no occa- 





43 In this connection, it might be observed that, in order that a suit may be 
brought in the District Court under Jupiciat Cope, § 24, par. 1 (a), two requi- 
sites must concur. (1) The suit must arise under the Constitution, laws, or 
treaties of the United States; (2) the amount in controversy must exceed $3000. 
As to (1), the courts have rigidly insisted that this must appear as an essential 
part of the plaintiff’s own case on the face of the plaintiff’s complaint (or dec- 
laration), without regard to the defendant’s defenses. See Tennessee v. Union 
& Planters’ Bank, 152 U. S. 454 (1804); Louisville & Nashville R. R. Co. v. 
Mottley, 211 U. S. 149 (1908). See also Barnett v. Kunkel, 264 U. S. 16 (10924); 
Norton v. Larney, 45 Sup. Ct. Rep. 145 (1925). It is admitted that (1) is more 
vital than (2), yet it is believed that the symmetry of the statute will be ob- 
served, and its spirit upheld by an equally rigid insistence that this rule be also 
applied to (2). . 

44 In the injunctiom cases, previously discussed, this could hardly be said 
to be true. 

45 194 U. S. 141 (1904). 

46 See A. M. Dobie, “The Time for Removing Cases to the United States 
District Court,” 9 Va. L. Rev. 573. See also Northern Pacific R. R. Co. v. Austin, 
135 U. S. 315 (1890); Edrington v. Jefferson, 111 U. S. 770 (1884); Enders v. 
Lake Erie & Western Ry. Co., ror Fed. 202 (D. Ind., 1900) ; Bagenas v. Southern 
Pacific Co., 180 Fed. 887 (N. D. Cal., ror0). In Chicago v. Mills, 204 U. S. 
321, 328 (1907), Mr. Justice Day cites Kirby v. American Soda Fountain Co. as 
authority for the proposition: “The question of jurisdiction must be decided, 
having reference to the attitude of the case at the date the bill was filed.” 

47 Quoted from the opinion of Chief Justice Fuller, in Kirby v. American Soda 
Fountain Co., 194 U. S. 141, 146 (1904). This principle seems to be well established. 
It is quite important in diverse citizenship cases. For a recent case, see Mutual 
Life Insurance Co. of New York v. Rose, 294 Fed. 122 (E. D. Ky., 1923). 
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sion to discuss the question of the counterclaim as an element of 
the amount in controversy; but certain vague remarks of Chief 
Justice Fuller have been interpreted as holding that the amount 
of the counterclaim can be added to the amount of the plain- 
tiff’s claim to make up the needed jurisdictional amount.“ 
Three other Supreme Court cases deserve brief notice. Mer- 
chants Heat & Light Co. v. J. B. Clow & Sons,*® sometimes 
quoted as bearing on this question, decided merely that a non- 
resident defendant corporation waived its right to object to the 
jurisdiction of the lower court on the ground of insufficient serv- 
ice of process by setting up a counterclaim and to that extent 
becoming a plaintiff.°° Mackay v. Uinta Development Co.” can- 
not be disposed of quite so easily. There the plaintiff sued the 
defendant in a state court to recover damages of $1950, and the 
defendant, in the same court, set up a counterclaim for $3000. 
Later, the defendant removed the case to the federal court. 
Neither party raised the question of jurisdiction, but the ques- 
tion of waiver of jurisdiction was certified by the Circuit Court 





48 “Tn the first place, the whole record being considered, the value of the 
matter in dispute might well have been held to exceed two thousand dollars... . 
Taking the bill, defendant’s answer and the cross bill together, the jurisdictional 
amount was made out.” 1094 U. S. at 144, 145. 

The cases discussed in the opinion on this question are not in point, as they 
involved the appellate jurisdiction of the Supreme Court. Lack of space prevents 
any discussion of the amount in controversy in proceedings before appellate 
courts; but it is elementary that this is essentially different from the amount 
in controversy in courts of original jurisdiction. Thus, that the counterclaim may 
often quite properly figure in determining the amount in controversy before an 
appellate court is well settled. See Cuaprin, PRINCIPLES OF THE FEDERAL Law, 
§ 686. See also Dushane v. Benedict, 120 U. S. 630 (1887); Block wv. Darling, 
140 U. S. 234 (1891) ; Clark v. Sidway, 142 U. S. 682 (1892) ; Buckstaff v. Russell, 
151 U.S. 626 (1894); Harten v. Loffler, 212 U. S. 307 (1909) ; Export & Import 
Lumber Co. v. Port Banga Co., 237 U. S. 388 (1915). 

49 Supra, note 40. 

50 The amount in controversy was not involved and was not mentioned in 
the opinion. Indeed, the plaintiff recovered judgment for $9082.21, several times 
the jurisdictional amount. This case was cited in O. J. Lewis Mercantile Co. ». 
Klepner, 176 Fed. 343, 346 (2nd Circ., 1910), as holding that the defendant, by 
interposing a counterclaim, is estopped from denying the jurisdiction of the court. 
It is submitted that this interpretation of the case is far too broad. The Mer- 
chants Heat & Light case involved merely defective service of process, and not 
the jurisdiction of the court as a federal court. 

51 229 U.S. 173 (1913). 








ell, 
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of Appeals to the Supreme Court. Mr. Justice Lamar, holding 
in favor of the jurisdiction by waiver, was careful to say that 
the decision made it unnecessary to consider whether “a non- 
resident defendant, sued in a state court for $1950,” could, by 
filing a counterclaim for $3000, acquire the right to remove the 
case to the United States court.”* Vankaus v. Feltenstein** 
is not in point, for this case went off squarely on the decision 
that an order of the United States District Court remanding 
the case to the state court could not, under Section 28 of the 
Judicial Code, be reviewed on writ of error to a subsequent 
judgment of the state court. 

The cases in the lower federal courts deserve brief comment. 
Clarkson v. Manson” decided in favor of the jurisdiction, when 





52 The jurisdictional amount in the federal court was then $2000. 

53 229 U.S. at 175-176. It is believed that he could not. Any other holding, it 
is submitted, would lead to serious confusion as to many provisions of the removal 
statutes. See (though jurisdictional amount was not involved) Texas & Pacific 
Ry. Co. v. Eastin & Knox, 214 U. S. 153 (1909). For conflicting decisions on 
another problem in removal jurisdiction concerning the counterclaim, see West v. 
Aurora City, 6 Wall. (U. S.) 139 (1867) (believed to be sound), and Price & 
Hart v. T. J. Ellis & Co., 243 Fed. 283 (S. D. Cal., 1917). It is believed that 
the Mackay case is open to serious question as pushing the doctrine of waiver 
in removal cases to an extreme limit. 

54 244 U. S. 127 (1917). It is greatly to be regretted that the Supreme 
Court could not pass directly here on the correctness of Judge Hough’s order 
remanding this case to the state court. The remarks of Judge Hough (quoted 
in the opinion, pp. 131-132), well worthy of quotation, are strongly against the 
inclusion of the counterclaim: “ ‘Since no case (irrespective of amount involved) 
can be removed over which the United States Court might not have had original 
jurisdiction, it has always seemed to me illogical to consider a counterclaim in 
ascertaining the propriety of removal or remand. ... Imagine this action brought 
originally in this Court; the defendant would only have been obliged to appear 
and move on the pleadings to dismiss the complaint without prejudice. Such a 
motion would have been granted as of course. Thus it appears that an action 
of the most trifling nature may (under defendant’s contention) be removed to 
this Court at the option of defendant if he can assert a counterclaim of sufficient 
size. That this was never the intent of the statute I am clear.” 

In this connection it might be remarked that a defendant, seeking to remove 
a case to the federal court on the ground of diverse citizenship, must allege that 
the requisite citizenship existed both at the time the suit was filed in the state 
court, and at the time of the filing of the removal petition. See Akers v. Akers, 
117 U. S. 197 (1886); Stevens v. Nichols, 130 U. S. 230 (1889); Kinney v. 
Columbia Savings Association, 191 U. S. 78 (1903). 

55 4 Fed. 257 (S. D. N. Y., 1880). Of the three cases cited, none was directly 
in point. 
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the money demand of the plaintiff was below the required amount, 
by considering the amount of the counterclaim. Lee v. Conti- 
nental Insurance Co.** also held squarely that the counterclaim 
could be added to the sum sued for by the plaintiff in order to 
make up the jurisdictional amount. The same is true of Ameri- 
can Sheet & Tin Plate Co. v. Winzeler.” A recent holding of 
the Circuit Court of Appeals of the Seventh Circuit is to the 
same effect.” 

Falls Wire Manufacturing Co. v. Broderick © insisted that the 
_ claim of the plaintiff, and not the counterclaim of the defendant, 
should fix the amount in dispute. On the same ground, the case 





56 74 Fed. 424 (D. Ut., 1896). No cases were cited in the opinion, which 
seems to have been based largely on the Utah statute which required the de- 
fendant to present his counterclaim in the suit in which the original action was 
brought, or be forever barred from asserting the counterclaim. But the defendant 
in an injunction suit must litigate his right to do the act sought to be enjoined, 
yet, as we have seen, the value of that act to the defendant plays no part in 
determining the amount necessary for jurisdiction. 

57 227 Fed. 321 (N. D. Ohio, 1915). The proposition was assumed here by 
its mere statement, with no discussion whatever. Lee v. Continental Ins. Co., 
supra, was cited. Of the other two cases cited, Merchants Heat & Light Co. v. 
J. B. Clow & Sons has already been shown not to be in point; while O. J. 
Lewis Mercantile Co. v. Klepner was not in point (the jurisdiction was sus- 
tained on the ground that the plaintiff’s claim, asserted in good faith, exceeded 
the necessary amount) and, as has been stated, this case wrongly interpreted the 
holding in the Merchants Heat & Light case. 

58 Central Commercial Co. v. Jones-Dusenbury Co., 251 Fed. 13 (7th Circ. 
1918). The court had already said (at p. 19): “ The plaintiff, having, as we find 
from the record, brought suit in good faith for $4,500, is entitled to maintain its 
suit here.” This completely disposed of the question of jurisdictional amount, 
but the court went on further to observe, without any discussion (at p. 1): 
“For purposes of jurisdiction it has been frequently held that in cases similar 
to the instant case the matter involved includes the demands of both plaintiff 
and defendant.” 

The court cited (besides the Lee case and the American Sheet & Tin Plate case, 
which were in point) the Merchants Heat & Light and Lewis Mercantile cases 
(already shown not to be in point) and Shappirio v. Goldberg, 192 U. S. 232 
(1904), in which no counterclaim was even filed. No intimation was made of 
any decisions opposed to the court’s decision. 

59 6 Fed. 654 (E. D. Mo., 1881). This case cited and disapproved Clarkson 
v. Manson, supra, note 55, which had been decided just a year before. Judge 
Treat also went into the problem at some length, and endeavored to show some 
of the unfortunate results, in the field of removal jurisdiction, which would 
accompany the holding of Clarkson v. Manson. As the plaintiff’s claim alone 
was less than the jurisdictional amount required in the federal court, the case 
was remanded to the state court. 
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was remanded to the state court in La Montagne v. T. W. Harvey 
Lumber Co. Bennett v. Devine® is also authority that the 
amount of the counterclaim must be disregarded. McKown v. 
Kansas & Texas Coal Co.,” after citing the cases on both sides, 
decided that the amount of the plaintiff’s demand alone must con- 
trol. Harley v. Firemen’s Fund Insurance Co. also decided 
against the inclusion of the counterclaim. 

Though some of the more modern of these cases uphold the 
adding of the counterclaim to make up the jurisdictional amount, 
these cases have boldly assumed this to be decided by the author- 
ities, and have failed either to analyze or to discuss the pro’s and 
con’s of the problem. The other line of cases seems to have 
worked out the problem more adequately on principle, and the 
result they have reached is believed to be based on deeper 
analysis and on sounder reason. 


IV. CoNcLUSION 




























An attempt has been made at some length to show that the 
amount in controversy, as to suits in the United States District 
Court, should be considered solely from the standpoint of the 
plaintiff. The claims of the defendant, whether denials, de- 





d 
re fenses, or counterclaims, should play no part save in so far as 
C., 60 44 Fed. 645 (E. D. Wis., 1891). This case cited Clarkson v. Manson, supra, 
nd note 55, and Falls Wire Mfg. Co. v. Broderick, supra, note 59. The case dis- 
its cussed ably the theory that the amount in controversy must be determined as of 
nt, the date of the filing of the plaintiff’s original pleading. 
): 61 45 Fed. 705 (S. D. Ia., 1891). Judge Shiras, in the opinion, discussed the 
lar question briefly (this being the only point considered) but cited no cases. 
tiff 62 ros Fed. 657 (W. D. Ark., 1901). 
63 245 Fed. 471 (W. D. Wash., 1913). See also Crane Co. v. Guanica Centrale, 

Se, 132 Fed. 713 (S. D. N. Y., 1904), in which Judge Lacombe said that “ whether, 
or in determining what is the matter in dispute, the amount of the counterclaim 
232 shall be added to the amount of the claim” is so doubtful that the case should 
“of be remanded to the state court. It is the general practice in the District Court, 

when the jurisdiction of the state court is clear, and the jurisdiction of the federal 
son question is open to serious doubt, to remand the case. And no appeal can be 
dge taken in the federal courts from such an order. See JupiciaL Cope, § 28, and the 
ome previously cited case of Yankaus v. Feltenstein, 244 U. S. 127 (1917). Though 
ould not absolutely in point, see Bennett v. Forrest, 69 Fed. 421 (D. Alaska, 1895). 
lone And see, on using counterclaim as a method of working a fraud on the jurisdiction 
case of the federal court, Industrial & Mining Guaranty Co. v. Electrical Supply Co., 


58 Fed. 732 (6th Circ., 1893). 
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these may show a lack of good faith on the plaintiff’s part. Such 
a theory, if consistently and bravely followed, will, it is believed, 
serve materially to lighten the labors of the courts in their efforts 
to determine what is (and what is not) the amount in contro- 
versy in the vast number of cases that are daily brought before 
them. At present, they are working under mere congeries of 
rules; to call these rules a system would be an exaggerated 
euphemism. 


Armistead M. Dobte. 


UNIVERSITY OF VIRGINIA. 
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CONSTITUTIONAL LIMITATIONS ON COMPULSORY 
INDUSTRIAL ARBITRATION 


HE progress of invention, the development of transporta- 
tion, and the growth of large-scale production are making 
modern industrial society an increasingly integrated and intra- 
dependent whole. The United States, as a result of the now 
largely accomplished change from a predominantly rural, agri- 
cultural nation to one which is predominantly urban and indus- 
trial, is becoming an economic organism in which each part is 
dependent on every other. One important consequence of this 
development is to be found in the fact that industrial disturb- 
ances which fifty years ago would have had little more than local 
importance may well result in a serious strain upon the entire 
industrial fabric; and controversies which in an earlier period 
would have been isolated and comparatively negligible may now 
directly affect the entire community. 

So long as the present industrial system continues to regulate 
the economic life of the nation, industrial disputes will continue 
to arise; indeed, they are almost certain to arise under any con- 
ceivable ordering of an industrial society. Since such disputes 
are bound to occur, they must be settled; and the increased 
complexity and interdependence of modern life make any delay 
or difficulty in settling them a matter of serious consequence to 
the community. In spite of this fact, however, the ordinary 
methods of settling such disputes now employed are slow, un- 
certain, and wasteful in the extreme. In most cases, it is not 
too much to say that the methods now most common are essen- 
tially non-peaceful, and that often they involve nothing less 
than private war. The strike, the lockout, the boycott — 
all of these are methods of settlement on the basis of coercion 
through economic power, not on the basis of reason; more than 
this, they tend inevitably to coercion by physical force and vio- 
lence. The employment of such methods of settlement is un- 
desirable enough from the standpoint of the immediate parties 
to the dispute, if only for the reason that it inevitably tends to 
result in a chronic state of hostility between employers and 
employees; it may be far more undesirable from the standpoint 
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of the non-combatants affected by the dispute — that shifting 
and ill-defined “ public” of which we hear so often. A general 
strike on the railways of the country would mean financial losses 
to the railway companies and privation to their employees; but 
it would mean starvation and death to the great cities of the 
country. A nation-wide coal strike would mean financial loss 
to the operators and hardship to the miners; but it would mean 
freezing to the population of our northern states. This state of 
affairs is not peculiar to the United States; it finds its parallel 
in every industrial nation. | 

It is not surprising, therefore, that numerous attempts have 
been made, in the United States and elsewhere, to substitute 
peaceful and orderly methods of settling industrial disputes for 
the present non-peaceful and haphazard methods; nor is it sur- 
prising that many of these attempts have been of a legislative 
character. Readers of the REviIEw are familiar with the pioneer 
legislation in Australia,’ where a comprehensive system of com- 
pulsory arbitration, involving definite legal sanctions for the 
enforcement of awards, has been established. In Canada, legisla- 
tion has been enacted which provides for the compulsory investi- 
gation of industrial disputes and prohibits strikes and lockouts 
pending the report of the investigating body.” In the United 
States, several forms of governmental arbitration, compulsory 
and otherwise, have been tried. During the World War, the 
National War Labor Board acted as a national tribunal for. 
American industry in the settlement of disputes between em- 
ployers and employees.* The United States Railroad Labor 
Board, established by Title III of the Transportation Act of 
1920, now exercises an investigatory jurisdiction in labor disputes 





1 See Henry Bournes Higgins, “A New Province for Law and Order,” 29 
Harv. L. Rev. 13 (Part I), 32 Harv. L. Rev. 189 (Part II), 34 Harv. L. Rev. 
105 (Part III); W. Jethro Brown, “Law, Industry, and Post-War Adjustments,” 
35 Harv. L. Rev. 223. See also W. Jethro Brown, “ Effect of an Increase in the 
Living Wage by a Court of Industrial Arbitration upon. Vested Rights and Duties 
under Preéxisting Awards,” 32 Harv. L. Rev. 892, “The Judicial Regulation of 
Industrial Conditions,” 27 Yate L. J. 427, “ The Latest Phase in Legal Evolution,” 
13 Int. L. Rev. 160. 

2 Industrial Disputes Investigation Act, 1907, 6 & 7 Epw. VII (Dom.), ¢. 20. 
See Bull. No. 233, U. S. Bureau of Labor Statistics, for a discussion of the 
practical results of the Act. 

8 See Richard B. Gregg, “The National War Labor Board,” 33 Harv. L. 
Rev. 39. See also Lauck anp Watts, THe INpustTRIAL CopE, 32-57. 
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on interstate railways, although its findings are not enforced 
by legal sanctions, and there is no prohibition of strikes or 
lockouts pending its awards.‘ A somewhat similar board, with 
jurisdiction over all the industries of the state, has been set up 
in Massachusetts.° Colorado has adopted legislation similar to 
that of Canada, providing for compulsory investigation of all in- 
dustrial disputes and prohibiting strikes or lockouts pending the 
completion of the investigation.* The most thorough-going ex- 
periment which has been tried in this country, however, was in- 
stituted by the State of Kansas, which in 1920 enacted legisla- 
tion creating a Court of Industrial Relations and giving that 
body wide powers of compulsory arbitration similar to those pos- 
sessed by the Australian Industrial Courts.” The Court of In- 
dustrial Relations was given jurisdiction over the basic industries 
of the state; * it was given power to decide by adjudication, after 
hearing, all labor disputes in those industries; and strikes and 
lockouts were prohibited by law not only pending adjudication 
but afterward. The Court of Industrial Relations functioned ° 
actively within the entire field of its Statutory jurisdiction for 
four years, when its activities were greatly curtailed as the re- 
sult of a decision of the Supreme Court of the United States 
holding invalid the act by which it was created, in so far as that 
act applied to ordinary competitive industry.° 





# 41 Strat. aT L. 469, 1920 Fep. Stat. ANN. Supp. 87. See Pennsylvania R. R. 
Co. v. Railroad Labor Board, 261 U. S. 72 (1923); Federation No. 90 v. Pennsyl- 
vania R. R. Co., U. S. Sup. Ct., Oct. Term, 1924, No. 66r. 

5 See 1921 Mass. Gen. Laws, c. 150. See Moore Drop Forging Co. v. Board of 
Conciliation, 239 Mass. 434, 132 N. E. 169 (1921). 

® See 1915 Coto. Acts, c. 180. See People ex rel. Keyes v. United Mine 
Workers, 70 Colo. 269, 201 Pac. 54 (1921). The prohibition of strikes and lock- 
outs applies only to industries “ affected with a public interest.” See pp. 769- 
770, infra. 

7 See 1920 Kan. Laws, c. 29. See State v. Howat, 107 Kan. 423, 191 Pac. 585 
(1920); State v. Scott, 109 Kan. 166, 197 Pac. 1089 (1921); State v. Howat, 
109 Kan. 376, 198 Pac. 686 (1921) ; Howat v. Kansas, 112 Kan. 235, 210 Pac. 352 
(1922); Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 (1923); 
Dorchy v. Kansas, 264 U. S. 286 (1924). 

8 See 1920 Kan. Laws, c. 29, $3 (a). The Act was made applicable to all in- 
dustries engaged in (1) manufacture of food products, (2) manufacture of clothing, 
(3) mining or production of fuel, (4) transportation of food products, clothing, 
or fuel, or raw materials for their manufacture, (5) public utility service or 
service as common carriers. 
® Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 (1923). 
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It is apparent from that decision of the Supreme Court that 
the constitutionally permissible scope for American legislative 
action compelling the arbitration of industrial disputes is lim- 
ited. Further experiments with this method of social control 
through legal action must reckon with the constitutional limita- 
tions enforced by the Supreme Court of the United States; the 
comparatively unlimited field*® of. experimentation open in 
Canada and Australia is not open here, unless, indeed, it be 
opened through the slow and cumbersome process of constitu- 
tional amendment. It is therefore of importance to examine the 
limitations imposed by the Constitution, as interpreted by the 
Supreme Court, upon legislative attempts to compel the arbitra- 
tion of industrial disputes, for the purpose of determining the 
field which is open for future experiments with such legislation 
in this country. 

Before we proceed with this examination, a definition of terms 
is in order. We may begin by classifying methods of settling 
industrial disputes into two groups, non-pacific and pacific. Non- 
pacific methods of settlement include actual belligerency — in- 
timidation, violence, and destruction of life and property, 
amounting to actual physical warfare — and non-pacific methods 
short of actual belligerency, including the strike, the lockout, 
the boycott, and the black-list.* Belligerent methods of settle- 





In this case the Act was held unconstitutional as applied to the business of man- 
ufacturing certain food products. See also Dorchy v. Kansas, 264 U. S. 286 
(1924), where it was assumed that the Act was invalid as applied to the business 
of bituminous coal mining. In this last case, the Court refused to decide whether 
the invalidity of the compulsory features of the Act caused the entire Act to fail, 
leaving this question to be decided by the Supreme Court of Kansas. 

10 The field is not entirely unlimited, since there is a constitutional division of 
power between the Commonwealth and the Provinces in Australia, and between 
the Dominion and the Provinces in Canada. The limitation is not, however, 
upon the quantum of power which may be exercised, but relates only to the 
proper organ of its exercise. See Henry Bournes Higgins, supra, 29 Harv. L. 
REV. 13, 32-33. 

11 This classification is somewhat analogous to that adopted by some writers 
in dealing with international controversies. See, for example, 1 Hype, INTER- 
NATIONAL Law, xx-xxi. Here the primary classification of methods of settlement 
of international disputes is into non-amicable and amicable methods. Non- 
amicable methods include war, and non-amicable methods short of war, such as 
severance of diplomatic relations, retorsion, retaliation, reprisals, pacific blockade, 
embargo, and non-intercourse. Amicable methods of settlement include voluntary 
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ment are in all cases forbidden by existing law,’* but they are 
nevertheless unfortunately common; non-pacific methods falling 
short of actual belligerency may or may not be forbidden by 
existing law.’* 

Pacific methods of settlement include voluntary bargaining, 
voluntary arbitration, mediation or conciliation, compulsory in- 
vestigation, and compulsory arbitration. There has sometimes 
been confusion in the use of these terms, and it will therefore be 
useful to state at this point the exact sense in which they will be 
used in this discussion. As used here: 

1. Voluntary bargaining refers to the settlement of industrial 
disputes by agreement between employers and employees, with- 
out resort by either party to non-pacific methods of settlement, 
and without the aid or interference of any third party. In this 
sense, an agreement entered into for the purpose of terminating a 
strike, lockout, or boycott is not voluntary; nor is one negoti- 
ated under threat of resort to such non-pacific methods of settle- 
ment.** 

2. Voluntary arbitration refers to the settlement of industrial 
disputes through joint boards or neutral umpires in accordance 
with an agreement to that effect between employers and em- 





negotiation, mediation or conciliation through the tender of good offices, and 
voluntary arbitration. International law has not yet provided for compulsory 
investigation or arbitration of international disputes. 

12 See Goldberg v. Stableman’s Union, 149 Cal. 429, 86 Pac. 806 (1906); 
O’Neil v. Behanna, 182 Pa. St. 236, 37 Atl. 843 (1897); Southern Ry. Co. v. 
Machinists’ Union, 111 Fed. 49 (W. D. Tenn., 1901) ; Knudsen v. Benn, 123 Fed. 
636 (D. Minn., 1903) ; Fortney v. Carter, 203 Fed. 454 (4th Circ., 1913); Bittner 
v. West Virginia-Pittsburgh Coal Co., 214 Fed. 716 (4th Circ., 1914). 

18 The strike is ordinarily legal, but will be illegal when carried out by un- 
lawful means or for the purpose of attaining unlawful ends. There is a great 
deal of conflict as to what ends are lawful. See 34 Harv. L. Rev. 880. The 
same general principles apply to the lockout. The boycott is sometimes lawful, 
sometimes not, according to its character and the object sought. See 34 Harv. 
L, Rev. 880. The black-list is ordinarily lawful. Boyer v. Western Union Tel. 
Co., 124 Fed. 246 (E. D. Mo., 1903). Contra, Cornellier v. Haverhill Shoe 
Mf’g’rs Ass’n, 221 Mass. 554, 109 N. E. 643 (1915). It has in some states 
been made unlawful by statute. Such a statute is constitutional. State v. Justus, 
85 Minn. 279, 88 N. W. 759 (1902). 

14 In so far as disputes involving any considerable number of employees are 
involved, such voluntary bargaining will naturally be collective. It need not 
involve dealing with a labor union, or even with a company union, but in 
Organized industry it will in most cases involve such dealing. 
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ployees, without resort to non-pacific tactics, and without the 
aid or interference of any third party, except as previously 
agreed to by the parties to the dispute themselves.*° 

3. Mediation or conciliation refers to the settlement of indus- 
trial disputes by agreement between employers and employees 
brought about through the aid or interference of some third 
party, usually a governmental official or agency.** Such media- 
tion usually follows the resort or threatened resort to non-pacific 
methods by one or both of the parties to the dispute, and often 
results in an eventual settlement by voluntary arbitration, in 
which the mediator may act as arbitrator.”’ 

4. Compulsory investigation refers to the settlement or at- 
tempted settlement of industrial disputes through adjudication 
by a governmental tribunal acting under legislative authority, 
where there is no legal sanction for the enforcement of the de- 
cisions of the tribunal.’* There are two distinct types of com- 
pulsory investigation. In the first type there is no restriction 
whatever upon the right of the parties to resort to non-pacific 
methods of settlement, otherwise legal, whether pending the 
award or afterward.*® In the second type, resort to non-pacific 
methods of settlement pending the award of the investigating 
tribunal is prohibited by law.”° In neither case, however, is there 
any restriction upon the right of the parties to resort to non- 
pacific methods of settlement, otherwise legal, after the award 
has been made. 





15 See Commons AND ANDREWS, PRINCIPLES OF LABOR LEGISLATION, 126-127. 

16 See ComMoNs AND ANDREWS, Op. cit., 126. So-called “courts of concilia- 
tion” have been set up in various states. See Commons AND ANDREWS, Op. Cit., 
136-138. See also New Orleans City R. R. Co. v. State Board of Arbitration, 47 
La. Ann. 874, 17 So. 418 (1895); Pingree v. State Court of Mediation and Arbi- 
tration, 130 Mich. 229, 89 N. W. 943 (1902). There is also a Federal Bureau 
of Conciliation in the Department of Labor. See Commons AND ANDREWS, 0). 
cit., 144-145. 

17 This is normally the case where the mediation is that of a permanent 
governmental body. 

18 See Commons AND ANDREWS, Op. cit., 127. 

19 The Railroad Labor Board is of this type, as is the Massachusetts Board 
of Conciliation and Arbitration. See notes 4 and 5, supra. 

20 The Colorado Industrial Commission Act is of this type, so far as 
industries “ affected with a public interest” are concerned. So is the Canadian 
legislation. See notes 2 and 6, supra. 
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5. Compulsory arbitration refers to the settlement of indus- 
trial disputes through adjudication by a governmental tribunal 
acting under legislative authority, where there is a direct legal 
sanction for the enforcement of the decision of the tribunal.” 
Resort to non-pacific tactics by either of the parties to the dis- 
pute is prohibited by law both pending and after award.” Self- 
help in industrial disputes is entirely done away with; adjudica- 
tion takes its place. 

Voluntary bargaining and voluntary arbitration are in no way 
dependent upon legislative action. They are modes of settle- 
ment by the parties. Mediation, or conciliation, likewise, while 
it may involve action by public officials or agencies, does not de- 
pend for its efficacy upon legislative compulsion of the parties.” 
Compulsory investigation and compulsory arbitration, on the 
other hand, are possible only through legislation setting up the 
appropriate tribunals and imposing such duties and limitations 
on the parties to disputes which may arise as will enable those 
tribunals to function effectively, whether through investigation 
and report or through adjudication and binding award. It is only 
in the case of compulsory investigation and compulsory arbitra- 
tion, therefore, that the question of constitutional limitations 
becomes of importance. 

The constitutional limitations which may apply to such legis- 
lation may be classified as (1) those imposed by the provisions 
of the Fifth and Fourteenth Amendments as to “ due process of 
law,” ** (2) those imposed by the provisions of the Thirteenth 





21 See ComMONS AND ANDREWS, OP. cit., 127-128. 

22 The Kansas Court of Industrial Relations is of this type, as are the In- 
dustrial Courts of Australia. See notes 1, 7, and 8, supra. Of course, a tribunal 
having powers of compulsory arbitration may be and usually is given the further 
function of conciliation and mediation. 

23 Even in the case of so-called “courts of conciliation” where the board 
is authorized to make awards, an award has no force except through the com- 
mon-law principles of arbitration and award. Hence, unless both parties to the 
dispute submit to arbitration, no binding award can be made. See Parker v. 
Trust & Savings Bank, 266 Fed. 961 (oth Circ., 1920). Cf. Gregg v. Starks, 
188 Ky. 834, 224 S. W. 459 (1920). 

24.“ |. nor [shall any person] be deprived of life, liberty, or property, 
without due process of law.” U.S. Const., Amendment V. This limitation 
applies only to the Federal Government. Barron v. Baltimore, 7 Pet. (U. S.) 
243 (1833). “ ... nor shall any State deprive any person of life, liberty, or 
Property, without due process of law... .” U. S. Const., Amendment XIV. 
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Amendment as to involuntary servitude,”® (3) those imposed by 
the division of legislative power between the states and the na- 
tion.** The first two types of limitation bear upon the consti- 
tutionality of any legislation at all, and its valid scope; they de- 
fine the object and character of possible legislation. The third 
bears upon the propriety of legislation by the particular sover- 
eign, state or nation; it defines the constitutional organ of legis- 
lation already determined to be valid as to object and character. 


I 


Dur PROcEss 


The first question to be considered is whether compulsory in- 
vestigation and compulsory arbitration involve a denial of due 
process of law. It is clear, from the action of the Supreme 
Court in holding the Kansas Industrial Court Act unconstitu- 
tional in certain applications on the ground of due process, that 
such a constitutional infirmity may exist in some cases. It is 
necessary to determine what these cases are, and thus to delimit 
the field remaining open for legislative action. 

In order that a question may arise as to whether particular 
legislation is due process, that legislation must result in a depri- 
vation of life, liberty, or property in a constitutional sense. 
It is enough that there be an interference with liberty of con- 
tract, a conception which certain recent decisions have brought 
into rather questionable preéminence in the field of American 
constitutional law.*’ Liberty of contract, and particularly the 





25 “ Neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction.” U. S. Const., Amendment 
XIII. 

26 All powers not delegated by the Constitution to the Federal Government 
are reserved to the states or to the people. See U. S. Const., Amendment X. 
It is therefore necessary to find in the Constitution a delegation of power to the 
Federal Government to deal with any given subject-matter. Such delegation of 
power may, of course, be implied as well as express. McCulloch v. Maryland, 4 
Wheat. (U. S.) 316 (1819). Unless there has been such a delegation, the only 
power to deal with the particular subject-matter is in the several states. 

27 Adkins v. Children’s Hospital, 261 U. S. 525 (1923); Wolff Packing Co. . 
Court of Industrial Relations, 262 U. S. 522 (1923). See also Lochner v. New 
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freedom of employers and employees to contract together about 
their affairs, is regarded as partaking of the nature of both 
liberty and property, and as falling under the same constitu- 
tional protection as property rights of a more concrete charac- 
ter." Furthermore, the liberty to refrain from entering into 
contracts is considered as a part of liberty of contract, so that 
legislation which compels the making of contractual agreements 
is as much a deprivation of liberty and property as is legislation 
forbidding or interfering with such agreements.*® Where there 
is a deprivation of property or of liberty of contract, the legisla- 
tion causing it will be invalid unless it is due process, or, as the 
matter is commonly put, unless it can be justified under the 
police power.*° 

It is therefote evident that before any question of due process 
or of the extent of the police power can arise, it must appear 
that there has been a legislative interference with property or 
with liberty of contract, and our first inquiry must accordingly 
be as to whether such interference results from legislation pro- 
viding for compulsory investigation or for compulsory arbitra- 
tion. 

It would seem clear at the outset that, whether the legislation 
in question provides for compulsory investigation not involving 
the prohibition of strikes and lockouts pending the completion 





York, 198 U. S. 45 (1905); Adair v. United States, 208 U. S. 161 (1908); 
Coppage v. Kansas, 236 U. S. 1 (1915). Cf. Charles E. Shattuck, “The True 
Meaning of the Term ‘Liberty’ in those Clauses in the Federal and State 
Constitutions which Protect ‘ Life, Liberty, and Property,’” 4 Harv. L. Rev. 
365; Roscoe Pound, “ Liberty of Contract,” 18 Yate L. J. 454; Thomas Reed 
Powell, “ The Judiciality of Minimum-Wage Legislation,” 37 Harv. L. Rev. 545. 

28 See Lochner v. New York, 198 U. S. 45, 53 (1905); Adair v. United States, 
208 U. S. 161, 173 (1908). 

29 See Coppage v. Kansas, 236 U. S. 1, 20 (1915). See also Sidney P. 
Simpson, “ Constitutional Rights and the Industrial Struggle,” 30 W. Va. L. 
Q. 125, 135. ; 

80 See Adkins v. Children’s Hospital, 261 U. S. 525, 546 (1923): “ There 
is, of course, no such thing as absolute freedom of contract. It is subject to a 
great variety of restraints. But freedom of contract is the rule and restraint 
the exception; and the exercise of legislative authority to abridge it can be justi- 
fied only by the existence of exceptional circumstances.” This language was 
quoted with approval in Wolff Packing Co. v. Court of Industrial Relations, 262 
U. S. 522, 534 (1923). As to this mode of approach in general, see Sidney P. 
Simpson, “Due Process and Coal Price Regulation,” 9 Iowa L. BuLL. 145, 149. 
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of the investigation, or for compulsory investigation which does 
involve such a prohibition, or for compulsory arbitration, no 
question under the due process clause arises on the mere ground 
that the investigation or arbitration tribunal is given power to 
subpoena witnesses and to compel the production of books and 
papers. While it may be true that the Constitution imposes 
certain limitations upon the governmental power to investigate 
the private affairs of the individual, it can hardly be contended 
that the compelling of testimony as to industrial disputes which 
necessarily affect the well-being of the community is either a 
deprivation of liberty or property without due process of law 
or that it involves an unreasonable search and seizure. As the 
Supreme Judicial Court of Massachusetts has said, there is no 
constitutional right of privacy which prevents the securing and 
making public of information as to matters of importance to the 
community.** It matters not whether we say here that there is 
no deprivation or that there is a deprivation which is justified 
under the police power; the result is the same. If constitutional 
objections to compulsory investigation or arbitration are to be 
successfully urged, they must go deeper than this. There must 
be some actual injury to a property right or some interference 
with the liberty of employers and employees to contract together 
about their affairs. : 

So far as compulsory investigation not involving the prohibi- 
tion of strikes or lockouts pending the investigation is concerned, 
there is no injury or interference at all. A statute providing 
for compulsory investigation of this character certainly does not 
take property, nor does it interfere in a legal sense with free- 
dom of contract. Under such a statute, the parties to an indus- 
trial dispute are legally just as free to contract or to refrain 
from contracting as they would be if no such statute existed. 
The statute does not compel them to contract. It does not 
penalize their failure to contract. It does not invalidate or in 
any way affect any contracts that they may make. The deci- 
sions of the investigating tribunal have no sanction other than 
the force of public opinion. They will not be enforced in the 
courts even collaterally.*? The tribunal acts only by “ moral 





81 See Holcombe v. Creamer, 231 Mass. 99, 109, 120 N. E. 354, 358 (1918). 
82 See Pennsylvania System Federation No. 90 v. Pennsylvania Railroad Co., 
U. S. Sup. Ct., Oct. Term, 1924, No. 661. 
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suasion.” ** While such moral suasion may have some effect in 
inducing parties to settle their disputes along the lines of the 
awards made by the investigating tribunal, this cannot be said 
to interfere with freedom of contract. To offer an inducement 
is not to compel. 

This precise question was presented to the Supreme Court 
of the United States in the case of Pennsylvania Railroad Com- 
pany v. United States Railroad Labor Board. In that case the 
Pennsylvania Railroad Company sought an injunction against 
certain proceedings of the Railroad Labor Board which were 
alleged to be outside its jurisdiction, and especially against a 
threatened official publication that the Railroad Company had 
violated a decision of the Board. The case arose out of a dis- 
pute between the Railroad Company and certain of its employees 
as to whether the Company should deal with a certain labor or- 
ganization to which many of its employees belonged, System 
Federation No. 90. The Company refused to deal with the 
Federation and insisted upon dealing with a company union, 
organized under its own auspices. An election was ordered by 
the Railroad Labor Board to determine who should represent 
the employees of the Railroad Company in dealing with it. 
Ballots were sent out both by the Railroad Company and by 
System Federation No. 90. Although a considerable majority 
of the Company’s employees voted the ballot ‘sent out by the 
Federation, the Railroad refused to recognize the representatives 
so chosen, recognizing instead those elected on its own ballots. 
The officials of the Federation thereupon appealed to the Rail- 
road Labor Board, which directed the Railroad Company to 
recognize the Federation as representing its employees. This the 
Railroad Company refused to do, whereupon the Board threat- 
ened to publish in its official journal a statement that the Com- 
pany refused to obey the decision of the Board. The Company 
thereupon sought an injunction to vacate the order of the Board 
ordering it to deal with the Federation as representing its em- 
ployees, and to prevent the Board from making official publica- 
tion of the fact that the Company had refused to obey the 
Board’s decision. The fundamental objection urged on behalf 





83 See Michaelson v. United States, 266 U. S. 42, 68 (1924). 
84 261 U.S. 72 (1923). 
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of the Company was that the action of the Board in ordering it 
to recognize a labor union interfered with its constitutional right 
to deal with individual representatives of its employees. The 
court rejected this contention, saying: ** 


“ Title III was not enacted to provide a tribunal to determine what 
were the legal rights and obligations of railway employers and em- 
ployees or to enforce or protect them. Courts can do that. The 
Labor Board was created to decide how the parties ought to exercise 
their legal rights so as to enable them to codperate in running the 
railroad. It was to reach a fair compromise between the parties with- 
out regard to the legal rights upon which each side might insist in a 
court of law. The Board is to act as a Board of Arbitration. It is 
to give expression to its view of the moral obligation of each side as 
members of society to agree upon a basis for codperation in the work 
of running the railroad in the public interest. The only limitation 
upon the Board’s decisions is that they should establish a standard 
of conditions, which, in its opinion, is just and reasonable. The 
jurisdiction of the Board to direct the parties to do what it deems 
they should do is not to be limited by their constitutional or legal 
right to refuse to do it. Under the act there is no constraint upon 
them to do what the Board decides they should do except the moral 
constraint, already mentioned, of publication of its decision.” 


It was held that the Board had acted within the scope of its 
statutory authority, and hence that the Court had no jurisdic- 
tion to interfere with its action in publishing its conclusions or 
in endeavoring to mobilize the force of public opinion against 
the Railroad Company for the purpose of inducing it to abide 
by the decision. 

The same principle has been recognized in two cases decided 
by the Supreme Judicial Court of Massachusetts. The first of 
these cases involved the constitutionality of state legislation ” 
creating a minimum wage board with jurisdiction to investigate 
the wages paid to women in industry, and, in case it should ap- 
pear that the wages being paid were not adequate, to fix a mini- 
mum rate. When such a minimum rate had been fixed, the 





85 See Pennsylvania Railroad Co. v. Railroad Labor Board, 261 U. S. 72) 
84 (1923). 
86 1921 Mass. Gen. Laws, c. 151. 
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Minimum Wage Board was authorized to publish the names of 
employers who paid a lower rate of wages to women in their 
employ. In the case of Holcombe v. Creamer,* the constitution- 
ality of this statute was attacked on the ground, among others, 
that it involved an interference with freedom of contract. The 
statute was upheld, the court pointing out that it did not pro- 
vide for fixing a minimum wage which would be binding upon 
employers, and that “any woman and her employer may make 
and enforce any agreement respecting compensation for her 
labor unhampered by any provision of the act.” ** In other 
words, the court recognized that so long as employers and em- 
ployees are left free from legal constraint as to their contracts, 
they cannot object because machinery is provided to put them 
under a purely moral obligation to contract in a particular way, 
even though that machinery may be used to turn the force of 
public opinion against them in case of failure to abide by this 
moral obligation. 

In the later case of Moore Drop Forging Company v. Board 
of Conciliation,” the same principle was applied in upholding 
a statute creating a State Board of Conciliation and Arbitration, 


which was given power to investigate industrial disputes and to 
make public reports fixing the responsibility for such disputes 
in case the parties thereto refused to effectuate an amicable 
settlement. 


It thus seems clear that legislation providing for compulsory 
investigation not involving the prohibition of strikes and lock- 
outs pending award cannot be attacked on any ground of due 
process. It should be noted, however, that the two Massachu- 
setts cases which have been discussed suggest a possible qualifi- 
cation of this principle. In Holcombe v. Creamer, the court, 
while holding the legislation involved valid on the ground that no 
legal compulsion was imposed on employers and employees which 
interfered with their liberty of contract, nevertheless intimated 
that compulsion through the force of public opinion might reach 
a point where legislation having for its purpose the mobilization 
of public opinion in support of the recommendations of the in- 





37 231 Mass. 99, 120 N. E. 354 (1918). 
38 Holcombe v. Creamer, 231 Mass. 99, 103, 120 N. E. 354, 356 (1918). 
39 239 Mass. 434, 132 N. E. 169 (1921). 
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vestigating body would become unconstitutional. The court 
said: *° 


“The coercion resulting from legislation, in form not compulsory, 
may in practice be so severe as to leave no alternative save compliance, 
In such a case its validity would depend not upon its form but its 
substance.” 


It was suggested that such indirect compulsion might have to 
be justified under the police power. It is not believed, however, 
that this suggestion is a sound one. Of course it is not necessary 
to legal compulsion that there be enforcement of a judgment by 
execution or of a decree by contempt proceedings. Legal com- 
pulsion may be indirect as well as direct; but it is going very 
far to say that the force of public opinion, be it ever so power- 
ful and well-directed, amounts to legal compulsion. To stretch 
the rule against interference with freedom of contract to the 
extent of preventing a governmental body from publishing in- 
formation which might affect public opinion and so influence pri- 
vate action in making contracts would be stretching it far indeed. 

It is thus apparent that compulsory investigation which does 
not involve the prohibition of strikes and lockouts pending award 
is valid under the Fifth and Fourteenth Amendments, not be- 
cause it is justified under the police power, but because there is 
no deprivation of liberty or property at all. When, however, we 
come to consider the type of compulsory investigation where 
there is a prohibition of strikes and lockouts pending award, 
this is no longer true. In such case there certainly is an inter- 
ference with liberty of contract. As has already been stated, it 
has been laid down by the Supreme Court of the United States 
that freedom to disagree and not to contract is an integral part 
of liberty of contract." To prohibit strikes and lockouts pend- 
ing an investigation of an industrial dispute by a governmental 
tribunal is to deprive the parties to that dispute of freedom to 
sever contractual relations during the pendency of the investiga- 
tion. This is sufficient to constitute an interference with liberty 
of contract, even though there is no restriction upon the right 


— 





40 Holcombe v. Creamer, 231 Mass. 99, 109, 120 N. E. 354, 359 (1918). 
. 41 See note 20, supra. 
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of employers and employees to make new contracts while the 
investigation is pending. The interference is comparatively 
slight and is limited in time, but there is nevertheless an inter- 
ference; and the question arises as to whether it can be justified 
under the police power. 

It would seem clear that such an interference is justified under 
some circumstances. In the case of Wilson v. New * a statute * 
actually increasing the wages paid to certain of the employees 
of interstate carriers for a limited period of time pending an 
investigation of the effect of the increase was held constitutional. 
The statute was a temporary measure enacted to avert the na- 
tional disaster of a general strike on the railroads, and this was re- 
garded by the Court as ar object within the purview of the police 
power. It is hardly conceivable that legislation of a more per- 
manent character providing for the compulsory investigation of 
labor disputes on interstate carriers and prohibiting strikes and 
lockouts pending the completion of an investigation would not be 
held constitutional. Here we have a public utility industry, the 
continuous operation of which is essential to the welfare of the 
country; and the securing of such continuous operation certainly 
has a tendency to promote the public health, safety, and morals. 
The provision of machinery for the compulsory investigation of 
labor disputes as they arise is clearly a means reasonably adapted 
to securing such continuous operation. Even though the prohibit- 
ing of strikes and lockouts pending investigation may interfere 
with freedom of contract, it is justified under the police power 
as a reasonable means to a proper end, and hence is not a denial 
of due process of law.** The same considerations lead to the 
conclusion that similar state legislation applying to public utility 
industries “where the obligation of continued service by the 
owner and its employees is direct and is assumed when the busi- 
ness is entered upon,” *° would not involve any denial of due 
process of law. 





42 243 U.S. 332 (1917). This case is discussed more fully in the text, pp. 772- 
776, infra. 

43 The Adamson Law, 39 Strat. aT L. 721. 

44 See Lawton v. Steele, 152 U. S. 133 (1804); Chicago Ry. Co. v. Drainage 
Commissioners, 200 U. S. 561, 592 (1906). 

45 See Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 
543 (1923). 
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When we come to consider the constitutionality of such legisla- 
tion as applied to ordinary competitive industry, even though of 
a character of vital importance to the public, the case is less 
clear. Here no obligation of continued service is assumed either 
by employers or by employees. Here the forces of competition 
are ordinarily effective to protect the public from unduly high 
prices so that legislative or administrative regulation of prices 
and charges is not constitutionally justified.“ But even here 
interruptions of production may seriously prejudice the public 
and the unlawful and violent acts which are so commonly asso- 
ciated with strikes and lockouts may cause dangerous breaches 
of the peace. As was pointed out by the Supreme Judicial 
Court of Massachusetts in Moore Drop Forging Company v. . 
Board of Conciliation: *° “The public has a just interest in 
the causes of strikes and in placing the responsibility and blame 
for their instigation, prosecution and continuance.” Further- 
more, the public has an interest in being put in a position where 
it may exert for its own protection the moral force of its opin- 
ions to induce the settlement of disputes which are causing it 
injury. The investigation which is necessary if the public is to 
be informed as to the facts of industrial controversies becomes 
much less effective if the controversy is complicated by a resort 
to non-pacific methods of settlement during the course of the 
investigation. Furthermore, the possibility of inducing a settle- 
ment through the moral force of an informed public opinion is 
much less after non-pacific methods of settlement have been 
resorted to. If the period allowed for the investigation be 
properly limited, the interference with liberty of contract is rela- 
tively slight. In view of these considerations, it would seem that 
such interference is not unreasonable and does not involve a 
denial of due process of law, at least where the industry being 
investigated is one in whose operation the public is vitally in- 
terested, even though it is not one which is “ affected with a 
public interest ” to an extent which renders it nenyeet to com- 
plete regulation.*® 





48 See Sidney P. Simpson, “ Due Process and Coal Price Regulation,” 9 Iowa 
L. Butt. 145. 

47 239 Mass. 434, 437, 132 N. E. 169, 170 (1921). 

48 As to the phrase “ affected with a public interest,” see Wolff Packing Co. 
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The question of the constitutionality of a statute providing for 
the compulsory investigation of industrial disputes and prohib- 
iting strikes and lockouts pending the investigation was squarely 
presented in the case of People ex rel. Keyes v. United Mine 
Workers of America,’ decided by the Supreme Court of Colo- 
rado. In that case a suit was brought by the state on the rela- 
tion of the attorney general to enjoin a strike of bituminous coal 
miners before or during consideration of their grievances by 
the Colorado Industrial Commission. The statute creating the 
Commission gave it a general jurisdiction to investigate indus- 
trial disputes and prohibited strikes and lockouts pending the 
report of the Commission except in industries “ not affected with 
a public interest.” °° The injunction was granted. The court 
held that bituminous coal mining was “ affected with a public 
interest,” and that a strike pending an investigation of the In- 
dustrial Commission was therefore prohibited by the statute. It 
was said in the opinion that unless the statute were confined in 
its operation to industries “ affected with a public interest,” it 
would be unconstitutional. 

In so far as the case holds that the business of coal mining is 
one “ affected with a public interest,” it may at first glance seem 
in conflict with a rather broad dictum of the Supreme Court of 
the United States in the case of Wolff Packing Company v. 
Court of Industrial Relations of Kansas: ™ 


“Tt has never been supposed, since the adoption of the Constitution, 
that the business of the butcher, or the baker, the tailor, the wood 
chopper, the mining operator or the miner was clothed with such a 
public interest that the price of his product or his wages could be 
fixed by State regulation.” 


But there is no necessary conflict here. In Wolff Packing Com- 
pany v. Court of Industrial Relations of Kansas, the question 
was as to the degree of public interest which would justify the 
fixing of wages by compulsory arbitration. In People ex rel. 





v. Court of Industrial Relations, 262 U. S. 522, 536-539 (1923). See also Sidney 
P, Simpson, supra, 9 Iowa L. Butt. 145, 163-164. 

#9 70 Colo. 269, 201 Pac. 54 (1921). 

50 1915 Coro. Acts, c. 180, § 30. 

51 262 U.S. 522, 537 (1923). 
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Keyes v. United Mine Workers, the question was as to the de- 
gree of public interest which would justify the prohibition of 
strikes and lockouts pending the report of an investigating body. 
The degree of public interest requisite in one case may differ 
from that requisite in the other. As the Court said in the Wolf 
case: ° 


“To say that a business is clothed with a public interest, is not to 
determine what regulation may be permissible in view of the private 
rights of the owner. The extent to which an inn or a cab system 
may be regulated may differ widely from that allowable as to a 
railroad or other common carrier. It is not a matter of legislative 
discretion solely. It depends on the nature of the business, on the 
feature which touches the public, and on the abuses reasonably to be 
feared.” 


On this basis the decision of the Colorado court in People ex rel. 
Keyes v. United Mine Workers of America would seem to be 
sound. The words “ affected with a public interest ” as used in 
the Colorado statute may properly be taken to mean “ affected 
with such a public interest as will render constitutional the pro- 
hibition of strikes and lockouts pending award.” The coal min- 
ing industry would seem to fall within this class. Here is an 
industry where the public has a very vital interest in continued 
operation, where labor disputes have as a matter of common 
knowledge frequently been accompanied by violence,” and where 
the benefits of impartial public investigation of such disputes are 
evident. 

Whether or not compulsory investigation involving the pro- 
hibition of strikes and lockouts pending award is due process 
is thus seen to depend upon the character of the industries to 
which the compulsory investigation statute applies. As ap- 
plied to the public utility industries, the constitutionality of 
such legislation would seem clear. As applied to basic competi- 
tive industries which are not public utilities, its validity, while 
not so patent, hardly seems doubtful. As applied to mere luxury 
industries, there would seem to be some doubt. Certainly, how- 





52 At p. 539. 
53 See 1923 Report oF THE Unirep States Coat CommMiIssIon on Civit LB- 
ERTIES IN THE Coa FIELps, passim. 


. 
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ever, there is a broad field open for experiment with legislation 
of this sort. 

We now come to the consideration of the constitutional valid- 
ity under the due process clause of legislation providing for com- 
pulsory arbitration. Here we leave the field of moral suasion 
and of mere suspensory prohibition of strikes and lockouts for 
a brief period pending investigation, and enter the domain of 
direct legal compulsion. Under compulsory arbitration, strikes 
and lockouts as well as other non-pacific methods of settling in- 
dustrial disputes are prohibited as well after the award of the 
arbitration tribunal as before. Decisions of the tribunal, whether 
on matters of wages, hours, working rules, or working conditions, 
have binding force and supersede all individual agreements in 
conflict with them. Here is a direct and serious interference 
with liberty of contract. In the case of compulsory investiga- 
tion, even where strikes and lockouts are prohibited pending 
award, the interference is at most temporary, and comparatively 
trivial. Here it is permanent and serious, and the necessity for 
subsuming the legislation under some category of the police 
power is much more apparent than in the case of compulsory 
investigation. Furthermore, in the case of compulsory arbitra- 
tion, there may be a deprivation of property as well as an inter- 
ference with liberty of contract, since a decision of the arbitra- 
tion tribunal may compel an employer to pay out more money 
in wages than he otherwise would have to pay, or else go out of 
business.°* Conceivably, also, such a decision might compel an 
employee to accept less for his services than he could otherwise 
obtain, or else go into some other line of work. Here is an addi- 
tional reason why compulsory arbitration legislation must seek 
justification in the police power. In order to decide whether 
such legislation is justifiable under the police power, we must 
consider the constitutional line as marked out and foreshadowed 
by the decisions. ‘General propositions do not decide concrete 
cases,”’ °° 

The Supreme Court of the United States has twice considered 
the constitutional validity of compulsory arbitration statutes. 





54 Cf. Adkins v. Children’s Hospital, 261 U. S. 525 (1023). 
55 Holmes, J., dissenting, in Lochner v. New York, 198 U. S. 45, 76 (1905). 
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The first case which came before it involved the validity of such 
a statute as applied to labor disputes on interstate carriers. 
The statute involved was the so-called Adamson Law.” This 
law was enacted by Congress in 1916 in order to avert a threat- 
ened general strike on the railroads of the country. It provided 
that an eight-hour day should be regarded as the basis of com- 
pensation of employees of interstate railroads actually operating 
trains, and prohibited any reduction in wages by the carriers for 
a period of at least six months. Thus the statute in effect in- 
creased by twenty-five per cent the wages of a large proportion 
of the employees of interstate carriers and provided that such 
increase should continue in force for at least six months. It 
was essentially a direct exercise by Congress of a power of 
compulsory arbitration and was recognized by the Supreme 
Court as such.’ The railroads promptly contested the validity 
of the statute on the ground, among others, that it was an un- 
constitutional interference with liberty of contract and that it 
deprived them of their property without due process of law by 
compelling them to grant an increase of wages. The matter was 
presented to the Supreme Court in the case of Wilson v. New,” 


and the Court in a five-to-four decision upheld the validity of 
the law. The ratio decidendi on the point of due process is well 
expressed in the opinion of Chief Justice White, speaking for 
a majority of the Court: 


“We are of opinion that the reasons stated conclusively establish 
that from the point of view of inherent power the act which is before 
us was Clearly within the legislative power of Congress to adopt, and 
that in substance and effect it amounted to an exertion of its 
authority under the circumstances disclosed to compulsorily arbitrate 
the dispute between the parties by establishing as to the subject 
matter of that dispute a legislative standard of wages operative and 
binding as a matter of law upon the parties, — a power none the less 
efficaciously exerted because exercised by direct legislative act instead 
of by the enactment of other and appropriate means providing for 
the bringing about of such result. If it be conceded that the power 





56 39 Stat. AT L. 721. 

57 See Wilson v. New, 243 U. S. 332, 351 (1917). 
58 243 U. S. 332 (1917). 

59 At pp. 351-352. 
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to enact the statute was in effect the exercise of the right to fix wages 
where by reason of the dispute there had been a failure to fix by 
agreement, it would simply serve to show the nature and character 
of the regulation essential to protect the public right and safeguard 
the movement of interstate commerce, not involving any denial of the 
authority to adopt it.” 


On the other hand, in the case of Wolff Packing Company v. 
Court of Industrial Relations of Kansas, decided in 1923, the 
Supreme Court held invalid as a denial of due process of law 
the compulsory arbitration statute of Kansas in so far as it ap- 
plied to the industry of meat-packing, and in the later case of 
Dorchy v. Kansas“ it reached the same-conclusion as to the 
validity of the act as applied to coal-mining. The Court pro- 
ceeded on the ground that the fixing of wages or prices in an ordi- 
nary competitive industry, even though it be one of great im- 
portance to the public, involves an unwarranted interference 
with liberty of contract. 

It is important to determine the reason for the differing re- 
sults in these cases. In Wilson v. New, we have a compulsory 
arbitration law (1) applying only to interstate carriers (2) 
enacted for the purpose of averting a national emergency (3) 
involving only a temporary fixing of wages; and the law is held 
valid. In the Wolff case we have a compulsory arbitration law 
(1) applying to all basic industries, including ordinary competi- 
tive industries (2) not sustainable as emergency legislation 
(3) involving a permanent system of wage fixing and the con- 
tinued regulation of relations between employers and employees 
by an administrative tribunal; and the law is held invalid as 
applied to ordinary competitive industry. There has been a 
tendency to regard the decision in Wilson v. New as resting pri- 
marily on a theory of emergency. It has been said that the 
existence of a great national crisis and the temporary character 





60 262 U. S. 522 (1923). 

81 264 U. S. 286 (1924). 
; 62 See Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 542 
1923). 

83 See Block v. Hirsh, 256 U. S. 135, 157 (1921); Adkins v. Children’s Hos- 
pital, 261 U. S. 525, 551 (1923); Wolff Packing Co. v. Court of Industrial Re- 
lations, 262 U. S. 522, 544 (1923). 
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of the legislation alone rendered the Adamson Law constitutional, 
just as it was the existence of an emergency and the temporary 
character of the legislation that rendered constitutional the emer- 


gency housing legislation of New York “ and of the District of - 


Columbia. But the cases are not parallel. In the Rent Law 
cases, there was involved a condition of a temporary character 
which is not likely to repeat itself currently under normal con- 


ditions; in Wilson v. New, there was involved a situation which - 


may recur at any time. The first sort of emergency may indeed 
justify legislation of a temporary character only; *° the second 
sort justifies permanent legislation designed to prevent the re- 
currence of similar situations. 

The sound distinction between the cases is not to be found in 
some theory of temporary emergency legislation, but in the dif- 
ferent characters of the industries involved. This is apparently 
recognized in the recent case of Adkins v. Children’s Hospital,” 
where the Court, in distinguishing Wilson v. New, while referring 
to the fact that the statute there involved was passed in the face 
of a national emergency and that its operation was limited in 
time, said: 


“The act was sustained primarily upon the ground that it was a 
regulation of a business charged with a public interest.” 


This was also recognized in the Wolff case,°* where Chief Justice 
Taft said: 


“ But the chief and conclusive distinctions between Wilson v. New 
and the case before us is that already referred to [the absence. of an 
industry ‘ affected with a public interest’ in the case being considered 
by the court]. The power of a legislature to compel continuity in a 
business can only arise where the obligation of continued service by 
the owner and its employees is direct and is assumed when the business 
is entered upon. .. . 





64 See Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921); Levy 
Leasing Co. v. Siegel, 258 U. S. 242 (1922). 

85 See Block v. Hirsh, 256 U. S. 135 (1921). Cf. Chastleton Corporation v. 
Sinclair, 264 U. S. 543 (1924). 

66 See Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416 (1922); Chastle- 
ton Corporation v. Sinclair, 264 U. S. 543, 547 (1924). 

87 261 U. S. 525, 551 (1923). 68 262 U.S. 522, 543 (1923.) 
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“The minutely detailed governmental supervision, including that 
of their relations to their employees, to which the railroads of the 
country have been gradually subjected by Congress through its power 
over interstate commerce, furnishes no precedent for regulation of 
the business of the plaintiff in error whose classification as public is 
at the best doubtful.” 


The fundamental distinction is the nature of the industry to 
which compulsory arbitration is made applicable. Where the 
industry is one in which continuous operation is of vital impor- 
tance to the public and where the units are so large that a cessa- 
tion of operation by one unit will seriously injure the public, or 
where the units furnish a service so local in character that a 
cessation of operation will seriously injure the public in one 
locality, the logical consequence of the decision in Wilson v. 
New is that compulsory arbitration may constitutionally be im- 
posed. On the other hand, where the industry is not one where 
continuous operation is of vital importance to the public, or is 
so organized that the units are small and disputes are restricted 
to individual units, and where the service furnished is not so 
localized that the cessation of operation by one unit will seriously 
injure the public in its locality, the logical consequence of the 
Wolff case is that compulsory arbitration cannot constitutionally 
be imposed. , 

It is of course impossible to make any a priori classification 
of the industries of the country in such a way as to enable us 
to tell at once in a particular case whether or not compulsory 
arbitration will be constitutional. The determination of this 
question must necessarily depend, as in all questions of due proc- 
ess, on the particular facts of the particular case. Until we know 
how important continuous operation of the industry is to the 
public, until we know how the industry is organized and so 
know something as to the probable scope of industrial disputes, 
until we know whether the product is such that it is readily 
transported and so know whether a cessation of operation in a 
particular locality will deprive that locality of the product, we 
are in no position to pass an intelligent judgment. Some gen- 
eral considerations may, however, be suggested. In the first 
place, legislation providing for compulsory arbitration would 
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seem clearly valid as applied to the public utility industries. 
These industries supply services of vital importance to the pub- 
lic. In most cases the individual utility companies enjoy local 
monopoly, so that a strike in a particular locality will deprive 
the public of that locality of the services provided by the utility. 
A utility company has a duty of continuous operation.® It is 
certainly neither arbitrary nor unreasonable to impose on the 
employees of such a company a duty not to quit work in con- 
cert, but to allow their disputes to be settled by compulsory 
arbitration. In such a case the legislature may well say, as 
Mr. Justice McKenna said in Wilson v. New," that: 


“|. . submission to regulation is the condition which attaches to 
one who enters into or accepts employment in a business in which the 
public has an interest.” 


Where, on the other, hand, we are dealing with a competitive 
industry organized into numerous small units, so that a cessa- 
tion of operation of one unit will have no appreciable effect on 
the supply of the particular product and where the product is 
readily transportable, so that no particular locality is dependent 
for its supply upon those units of the industry to be found in 
that locality, there is no constitutional warrant for compulsory 
arbitration. 

This brings us to an intermediate question of considerable im- 
portance. In some industries which produce commodities of 
vital importance to the public, there is danger that the public 
may be deprived of these commodities through labor disputes, 
not because local markets are supplied by local units nor be- 
cause the producing units are so large that a cessation of pro- 
duction of one such unit would seriously diminish the supply, 
but because the employees in the industry are so organized that 
labor disputes will tend to affect the entire industry. Does the 
fact that there exists in a particular industry a nation-wide 
combination of labor which may act by means of the strike in 





69 Except where operation is impossible without continual loss, and the utility 
is willing to surrender its franchise entirely. Brooks-Scanlon Co. v. Railroad 
Comm., 251 U. S. 396 (1920); Bullock v. Railroad Comm., 254 U. S. 513 
(1921). 

70 243 U. S. 332, 364 (1917). 





a ae Oe 


ae == & SF se mma te ace 






rO- 
sly, 
hat 
the 
‘ide 
in 
ility 
road 


513 





COMPULSORY ARBITRATION 777 


such a way as to shut off from the public all or a substantial part 
of the commodities or services furnished by the industry make 
it possible for legislation providing for compulsory arbitration 
of such nation-wide disputes to be constitutionally enacted? 

The question is by no means an academic one. The growth 
of nation-wide organizations of labor is one of the outstanding 
facts of our recent industrial history."* The operating forces 
of the railroads are largely unionized under the control of the 
four Railroad Brotherhoods; ** the anthracite coal industry is 
approximately eighty per cent unionized; “ the bituminous coal 
industry is over sixty per cent unionized; ™ and national organi- 
zations of labor in less vital industries are common.’* When 
national organizations of labor exist in an industry, labor dis- 
putes in that industry are very likely to assume a nation-wide 
character."° This may not be true of all disputes, but it is al- 
most sure to be the case with some. When it is the case, the 
effect upon the public of the use of non-pacific methods in the 
settlement of such controversies may be very serious, and legis- 
lation having for its purpose the substitution of pacific for non- 
pacific methods of settlement may be desired in the public 
interest. In such case, the question of constitutional power 
becomes vital. 

It is evident that the fundamental feature of the situation 
with which we are here dealing is the existence of an element 
of restraint of trade. The restraint is imposed by labor or- 





71 The growth of unionism from 1910 to 1920 is well brought out in Woman, 
GrowTH oF AMERICAN TRADE UNIONS, 1880-1923, 82-96. 

72 In 1920, 57.5% of the employees of steam railroads in the United States 
were union members. See WoLMAN, op. cit., 142. The percentage of union 
membership among engineers, firemen, conductors, and trainmen is much higher. 

73 See 1923 REPORT OF THE Unitep States Coat CoMMISSION ON LABOR 
RELATIONS IN THE ANTHRACITE INDUSTRY. 

74 See 1923 REPORT OF THE UNITED STATES CoAL CoM™MISSION ON LaBor RE- 
LATIONS IN THE Bituminous Coat Muininc Inpustry. Even in 1920 over 50% 
of all the coal miners were unionized. See WotiMan, op. cit., 137. 

75 In 1920, the proportion of unionization in the clothing industries was 
57.8%. Among male employees it was 76.6%. See WoLMan, op. cit., 138. 
In the printing trades, it was 50.1%. Ibid. 141. Among employees in the 
water transportation industries, it was 85.5%. Ibid. 142. In the building 
trades, it was 25.5%. Ibid., 143. But the percentage of unionization in the 
building trades in the large cities is very much higher. 

76 The coal mining industry furnishes an excellent example. 
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ganizations which use the strike as a means making that 
restraint effective.” Hence we may restate the problem as fol- 
lows: Does the existence in an essential industry of an organi- 
zation of labor which can and will on occasion restrain trade 
in the commodities produced or services rendered by the industry 
create a situation in which compulsory arbitration may be im- 
posed upon that industry consistently with due process of law? 

The prevention of monopoly and restraint of trade has always 
been one of the well-recognized heads of the police power. 
Legislation having for its purpose the removal of fetters upon 
competition and the prevention of restraint of trade has always 
been upheld as due process even though it involved interference 
with rights of property and with liberty of contract."* Further- 
more, the existence of monopoly and combinations restraining 
trade have been held to justify the fixing of prices of commodi- 
ties and other governmental regulation of monopolistic industries. 
Indeed, the power to regulate prices is largely dependent upon 
the existence of monopolistic as opposed to competitive condi- 
tions.” Our present problem is that of whether the constitu- 
tional power is less broad when the sovereign is dealing with 
combinations of labor which may act to restrain trade than when 
it is dealing with similar combinations of capital. 

We may expect some light on this point from the cases in- 
volving the application of anti-trust legislation to combinations 
of labor. The power to prohibit combination through anti-trust 
legislation, and the power to regulate the charges which a per- 
mitted combination may exact, are simply two alternative 


methods of dealing with the same problem, that of restraint of . 


trade. The sovereign may in its discretion adopt either method. 
If it may constitutionally prohibit concerted action which re- 





77 The question of the social desirability of such labor organizations in equal- 
izing bargaining power as between employers and employees is not material for 
the purpose of the present discussion. 

78 United States v. Joint Traffic Ass’n, 171 U. S. 505 (1898) ; Addyston Pipe & 
Steel Co. v. United States, 175 U. S. 211 (1899); National Cotton Oil Co. v. 
Texas, 197 U. S. 115 (1905) ; Carroll v. Greenwich Ins. Co., 199 U. S. 401 (1905); 
Grenada Lumber Co. v. Mississippi, 217 U. S. 433 (1910); German Alliance Ins. 
Co. v. Hale, 219 U. S. 307 (1911); Central Lumber Co. v. South Dakota, 226 
U. S. 157 (1912). 

79 See Sidney P. Simpson, supra, 9 Iowa L. BuLL. 145, 155-157. 
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strains trade, it certainly may permit such concerted action upon 
such terms and conditions as it sees fit to impose, provided that 
those terms and conditions be reasonable. The condition ordi- 
narily imposed is that of submission to administrative or legis- 
lative regulation. But whether the sovereign desires to pro- 
hibit concerted action restraining trade or to regulate it, the con- 
stitutional basis for the legislation is the same; and those cases 
upholding legislation prohibiting combinations in restraint of 
trade have a very definite bearing on the question of whether 
such combinations not prohibited may be regulated by the 
sovereign. : 

It is clear from the decisions that concerted action in restraint 
of trade by labor organizations may be prohibited. Indeed, 
the Federal Government has to some extent prohibited such 
action in the field of interstate commerce. It has never been 
doubted since the case of Loewe v. Lawlor ® that the Sherman 
Anti-Trust Act ** applies to combinations of labor as well as to 
combinations of capital. That Act makes no discrimination and 
deals with both kinds of combination in the same way. The 
“rule of reason” laid down in the Standard Oil ** and American 
Tobacco Co.** cases is applied in determining whether the aims of 
a combination of labor are of a character violative of the Sher- 
man Act.** It was thought by some that the enactment of the 
Clayton Act made a special exception in the case of labor or- 












st ganizations and exempted them from the operations of the anti- 
T- trust laws, but it is now clear that this is not the case.*° Even 
ve if it were, this would be of no consequence from the standpoint 
of of our present inquiry. The decisions under the Sherman Act 
vd. would still be sufficient to show that combinations of labor as 
re- well as combinations of capital can constitutionally be prevented 
“ from restraining trade and therefore that such combinations can 
“ be regulated by the government. 

& 80 208 U. S. 274 (1908). See also Lawlor v. Loewe, 235 U. S. 522 (1915). 
: 81 26 Srat. aT L. 209, 9 Fep. Stat. ANN., 2 ed., 644. 
: * 82 Standard Oil Co. v. United States, 221 U. S. 1 (1911). 
5); 88 United States v. American Tobacco Co., 221 U. S. 106 (1911). 
= 84 Nat. Ass’n of Window Glass Manufacturers v. United States, 263 U. S. 403 
2 


(1923). Cf. Chicago Board of Trade v. United States, 246 U. S. 231 (1918). 
85 Duplex Printing Co. v. Deering, 254 U. S. 443 (1921). See 30 Harv. L. 
REv. 632; 35 Harv. L. REV. 459. 
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It thus appears that the prohibition or regulation of restraint 
of trade by labor organizations is an object within the purview 
of the police power. The only remaining question is whether 
compulsory arbitration is a means having a reasonable tendency 
to attain this object.*® That compulsory arbitration has such a 
tendency would hardly seem to require extended proof. If we 
assume that there is a nation-wide combination of labor in a par- 
ticular industry, there are three possible courses of action open. 
First, the sovereign may do nothing, allowing wages to be fixed 
on the basis of what the traffic will bear, and allowing the opera- 
tion of industry to be interrupted by strikes. Second, it may 
restrict the size and activities of combinations of labor just as 
it restricts the size and activities of combinations of capital, 
thus leaving wages to be fixed by competitive conditions and 
relying upon the localization of industrial disputes to prevent 
any general interruption of production. This is the method prin- 
cipally utilized in the United States at the present time. Third, 
just as it may permit monopoly of capital and management, as 
it has very generally done in the public utilities industries, im- 
posing limitations in the public interest on the operations of 
the monopoly, it may allow nation-wide combinations of labor, 
requiring as a condition of such combination that the parties in 
the particular industry accept compulsory arbitration. Under 
this method the sovereign itself fixes wages on a basis which 
it deems just and brings about continuity of production by 
prohibiting strikes and lockouts, although permitting individ- 
ual employees to quit whenever they desire. There is no 
constitutional principle which prevents the sovereign from adopt- 
ing this third method. The end sought, the prevention of re- 
straint of trade, is clearly within the scope of the police power. 
The means is reasonably adapted to the end sought. This is 
all that the Constitution requires. 

This does not mean that compulsory arbitration laws based 
upon the existence of national labor organization may be enacted 
by the several states. The problem is a national one, and the 
justification for such legislation under the police power depends 
upon considerations which will not exist in any single state. 





86 See cases cited in note 30, supra. 
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These considerations will exist, however, so far as the nation 
as a whole is concerned, and will justify compulsory arbitration 
legislation by Congress, provided there is some delegated power 
in the Federal Government under which such legislation may be 
passed. The question of whether there is such a power will 
be discussed later.* 

It thus appears that compulsory arbitration is possible in in- 
dustries where continuous operation is of vital importance to 
the public, and (1) where the units are so large that a cessation 
of production by one unit will seriously injure the public gen- 
erally, or (2) where the units though small furnish a localized 
service or produce a commodity not readily transportable so 
that a stoppage will seriously injure the public in one locality, 
or (3) where. there is in the industry a labor organization of such 
size that the sovereign would have power to prohibit it or break 
it up into smaller organizations. 

The major questions of due process involved in compulsory 
arbitration are thus answered. But there remains for consider- 
ation a further query as to the allowable subject-matter for ar- 
bitration in those cases where arbitration is itself constitutional. 

In discussing the constitutionality of compulsory arbitration, 
we have considered it as involving principally the fixing of 
wages. The fundamental conception of compulsory arbitration 
involves actual or potential wage fixing, and it may be said gen- 
erally that where compulsory arbitration is constitutional, the 
fixing of wages by compulsory arbitration is constitutional. The 
case is even clearer as to the fixing of hours of labor, working 
rules, and working conditions. Such matters may be in many 
cases regulated by the legislature independently of a compulsory 
arbitration law.** The existence of such a law will not render 
such regulation unconstitutional. There is one field of regula- 
tion, however, where the case is not so clear. This is the field 





87 See pp. 787-791, infra. 

88 Hours of labor: Holden v. Hardy, 169 U. S. 366 (1898); Muller v. Oregon, 
208 U. S. 412 (1908); Bunting v. Oregon, 243 U. S. 426 (1917); Radice v. New 
York, 264 U. S. 292 (1924). Method of payment of wages: Knoxville Iron Co. 
v. Harbison, 183 U. S. 13 (1901); McLean v. Arkansas, 211 U. S. 539 (1909); 
Erie R. R. Co. v. Williams, 233 U. S. 685 (1914); Keokee Consolidated Coke 
Co. v. Taylor, 234 U. S. 224 (1914). For a general statement, see Holcombe v. 
Creamer, 231 Mass. 99, 120 N. E. 354 (1918). 
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involving questions of labor organization. May a compulsory 
arbitration tribunal concern itself not only with wages, hours of 
labor, and working conditions, but also with those very com- 
mon sources of controversy between employers and employees, 
the attitude of employers toward labor organizations and the 
attitude of organized employees toward possible non-union co- 
workers? If an arbitration tribunal cannot deal with these con- 
troversies it is manifest that its usefulness will be very greatly 
interfered with. It may seem at first glance, however, that the 
power to deal with such controversies is greatly limited if not 
prevented altogether by the decisions of the United States 
Supreme Court in Adair v. United States*® and Coppage v. 
Kansas,*° where it was decided that a statute depriving an em- 
ployer, even in a public utility industry, of the right to discrimi- 
nate against employees belonging to labor organizations is un- 
constitutional as an interference with liberty of contract. A 
closer examination of these cases, however, would indicate that 
they are not conclusive as to the question now under consideration. 
In Adair v. United States, the statutory provision held invalid 
was, it is true, a part of a general scheme of arbitration, but it 
was a scheme of mere mediation and voluntary arbitration.” 
There was no thought that the arbitration provisions of the Act 
could not operate, and operate effectively, although the manda- 
tory provision against discharge of employees for union mem- 
bership was stricken out of the Act, and the Court expressly so 
stated.*? In Coppage v. Kansas, the statutory provision stood 
by itself. It was not even part of a scheme of voluntary arbitra- 
tion. Under such circumstances, one may well sympathize with 
Mr. Justice Harlan’s query, 


“ What possible legal or logical connection is there between an em- 
ployé’s membership in a labor organization and the carrying on of 
interstate commerce? ” *° 





89 208 U. S. 161 (1908). 

90 236 U..S..1 (1915). 

91 The Erdman Act, 30 Star. aT L. 424. See Commons AND ANDREWS, PRIN- 
CIPLES OF LaBor LEGISLATION, 139-141. 

92 See Adair v. United States, 208 U. S. 161, 180 (1908). 

98 At p. 178. 
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One may well inquire as to what. relationship there is between 
such membership and the preventing of interruptions of produc- 
tion through industrial controversies. But when such a rule is 
considered, not as an isolated legislative provision, but as a pos- 
sible decision of an arbitration tribunal under a comprehensive 
arbitration law, based upon the particular facts of a particular 
case, a definite legal and logical connection at once appears. It 
is generally recognized by students of the subject that no scheme 
of compulsory arbitration is likely to be workable unless labor 
is pretty generally organized into unions.* It may well appear 
to a reasonable legislature that the effective functioning of an 
arbitration tribunal requires that the tribunal be given power 
to prohibit discharge of employees on account of union affilia- 
tions. If this is the case, the prohibition ceases to be an arbi- 
trary interference with liberty of contract and becomes a logical 
and necessary part of the general scheme of regulation. If com- 
pulsory arbitration (otherwise constitutional) requires, as it may 
well require, broad powers in an arbitration tribunal to deal with 
questions of unionism, it is not a denial of due process of law to 
give the tribunal such powers. 


II 


INVOLUNTARY SERVITUDE 


It is sometimes urged as an argument against compulsory 
arbitration that any prohibition of strikes results in involuntary 
servitude other than as a punishment for crime, and hence that 
legislation prohibiting strikes is unconstitutional under the 
Thirteenth Amendment. This objection of course cannot pos- 
sibly apply to legislation providing for compulsory investigation 
which does not prohibit strikes and lockouts pending award. In 
the case of compulsory investigation legislation which does pro- 
hibit strikes pending award and in the case of compulsory arbi- 
tration proper, however, there is a restriction on the right to 





94 See Henry Bournes Higgins, “A New Province for Law and Order —I,” 
29 Harv. L. Rev. 13, 23: “Indeed, without unions, it is hard to conceive how 
arbitration could be worked.” 
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strike, and it is necessary to consider whether such restriction 
amounts to “slavery or involuntary servitude ” within the mean- 
ing of the Thirteenth Amendment. 

As a necessary preliminary to any discussion of this point, it 
should be noted that all compulsory arbitration acts and all 
compulsory investigation laws which prohibit strikes pending 
award expressly guarantee to the individual worker the right to 
quit work at any time and for any reason, provided that he does 
not quit work for the sole purpose of interfering with the work 
of the arbitration tribunal.* All that is prohibited by any such 
legislation is the strike, — that is, a concerted temporary cessa- 
tion of work, with intent to return to the employment, for the 
purpose of securing concessions from the employer. To prohibit 
such temporary cessation of work en masse is not to force any- 
one to labor; and it is only forced labor that is prohibited by the 
Thirteenth Amendment. Even that Amendment does not pre- 
vent forced labor in all cases, as is shown by the numerous deci- 
sions upholding civil conscription for jury duty, for the purpose 
of testifying as witnesses, for the purpose of working on the 
public roads, and for other purposes.°* Nor does it render in- 
valid legislation compelling public employees to remain at work, 
or prohibiting private employees upon whose continued service 
the public welfare depends from quitting their jobs in such a 
way as to endanger the public safety. Thus it could hardly be 
contended that a law forbidding railway employees from leaving 
their jobs while actually operating trains between stations would 
be invalid as imposing involuntary servitude.*’ Nor is involun- 
tary servitude involved in the contract of enlistment of a soldier 
or in the contract of employment of a sailor in the merchant 
marine, although such soldier or sailor is not permitted to leave 
the employment during the term of his contract.°* But it is not 
necessary to rely on these exceptions in the present case. The 
prohibition of strikes, provided the right of the individual 
worker to quit the employment is preserved, is not at all the 





95 See ComMONS AND ANDREWS, OP. cit., 128. 

96 See Norte on civil conscription, 30 Harv. L. Rev. 265. See also Butler v. 
Perry, 240 U. S. 328 (1916). 

97 See FreunD, Potice Power, § 452. 

98 See Robertson v. Baldwin, 165 U.S. 275 (1897). 
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sort of thing at which the Thirteenth Amendment was aimed. 
The matter was well put by the Supreme Court of Colorado in 
the case of People ex rel. Keyes v. United Mine Workers,*® up- 
holding the provision of the Colorado Industrial Commission 
Act which prohibited strikes pending award: 



























“ There is no involuntary servitude under this act. Any individual 
workman may quit at will for any reason or no reason. There is not 
even prohibition of strike. The only thing forbidden is a strike be- 
fore or during the commission’s action.” 


Even where there is a complete prohibition of strikes, as in the 
case of a compulsory arbitration law, no individual is compelled 
to continue to work against his will, and hence there is no in- 
voluntary servitude.*°° 

It may be that the denial of the right to strike may prejudice 
the economic interests of those who are denied that right, since 
it may prevent them from getting as high wages as they could 
secure by striking. If this has any substantial importance, it is 
in indicating that such legislation may amount to a deprivation of 
liberty or property under the Fifth or Fourteenth Amendments, 
and not in showing that the legislation results in involuntary 
servitude as prohibited by the Thirteenth Amendment. But, 
as we have already seen, compulsory arbitration may be justified 
under the police power under certain circumstances even though 
it does involve such a deprivation of liberty and property.’ 


III 


EXTENT OF THE FEDERAL POWER 










So far we have been considering certain general limitations 
which are applicable to all compulsory investigation or compul- 
sory arbitration legislation, whether such legislation is enacted 
by Congress or the legislatures of the several states. So far as 









99 79 Colo. 269, 273, 201 Pac. 54, 55 (1921). 
100 See Blewett Lee, “ The Thirteenth Amendment and the General Railway 
Strike,” 4 Va. L. Rev. 437. 

101 See pp. 771-781, supra. 
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legislation by the states is concerned, these general constitutional 
limitations are the principal ones to be considered. Of course 
state legislation might be of such a character that it would trench 
upon the delegated powers of the Federal Government, in which 
case other constitutional questions would arise. This would no 
doubt be true, for example, of a state compulsory arbitration 
law applying to interstate railways. But the question is not one 
which is likely to assume any great practical importance. When, 
however, we come to consider the power of the Federal Govern- 
ment to enact legislation providing for either compulsory in- 
vestigation or compulsory arbitration, the question of the appor- 
tionment of the power as between the Federal Government and 
the states becomes much more vital. 

Since the Federal Government is one of delegated powers, it 
is necessary to consider what powers applicable to the subject- 
matter in question have been delegated to it by the Constitu- 
tion.*°’ The principal such power is, of course, that over inter- 
state and foreign commerce.*** The power to establish post 
roads *** might be relied upon to reinforce the commerce power 
in so far as compulsory arbitration or investigation of industrial 
disputes on interstate railways is concerned, but it has little in- 
dependent importance in our present inquiry. The war power *” 
is operative only under certain circumstances. In time of war, 
it greatly broadens the scope of the federal jurisdiction and 
allows the Federal Government to act where ordinarily it could 
not act. No doubt a constitutional warrant for federal compul- 
sory arbitration legislation in time of war might be found in 
the war power.’ Under normal conditions, however, the war 
power is of little importance, and the constitutional justification 





102 See note 26, supra. 

103 “The Congress shall have Power... To regulate Commerce with 
foreign Nations, and among the several States, and with the Indian Tribes.” 
U. S. Const., Art. I, § 8, cl. 3. 

104 “ The Congress shall have power... To establish Post Offices and post 
Roads.” U.S. Const., Art. I, §8, cl. 7. 

105 “The Congress shall have power ... To declare War .. .” U.S. Const, 
Art; T,:§8, cl..21. 

106 The constitutional justification for the National War Labor Board, in so 
far as the Board was other than an extra-legal body, must be found in the war 
power. 





COMPULSORY ARBITRATION 787 


for compulsory arbitration legislation by Congress must be 
sought elsewhere. 

It is clear that the power to regulate commerce affords a con- 
stitutional basis for federal legislation providing for compulsory 
arbitration on interstate railways. Under the commerce power, 
Congress may act to keep the channels of interstate commerce 
open and may take any steps reasonably adapted to that purpose. 
To this end it may adopt legislation providing for the compul- 
sory investigation of industrial disputes on interstate railways or 
for the compulsory arbitration of such disputes. Here the direct 
result of such disputes may be a direct and immediate interfer- 
ence with interstate commerce. The power of the Federal. Gov- 
ernment to prevent this is well established. This was pointed 
out by the Supreme Court in the case of Wilson v. New, which 
squarely upheld a compulsory arbitration statute applicable to 
interstate railways as valid under the commerce power. The 
Court said: *°” 


“Tf acts which, if done, would interrupt, if not destroy, interstate 
commerce may be by anticipation legislatively prevented, by the same 
token the power to regulate may be exercised to guard against the 
cessation of interstate commerce threatened by a failure of employers 
and employees to agree as to the standard of wages, such standard 
being an essential prerequisite to the uninterrupted flow of interstate 
commerce.” 


Where the result of a class of industrial disputes may be a direct 
interference with or burden upon interstate commerce, the exist- 
ence of federal power to deal with that class of disputes in ad- 
vance of the time when they arise through legislation providing 
for their investigation and arbitration cannot be questioned. 
On the other hand, when there is no direct interference with 
interstate commerce as a result of industrial disputes in a par- 
ticular industry, the Federal Government has no power to legis- 
late as to such disputes. Furthermore, the mere fact that a 
dispute may to some extent affect or impede the shipment of 
goods in interstate commerce is not sufficient to bring the case 
within federal jurisdiction. In two recent cases, the Supreme 





107 See Wilson v. New, 243 U. S. 332, 348 (1917). 
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Court has gone rather far in enforcing this limitation upon the 
federal power, and has held that an ordinary industrial dispute, 
even in a unit of industry which sells most of its product in inter- 
state commerce, does not fall within federal jurisdiction. In the 
case of United Mine Workers v. Coronado Coal Company,’ the 
Arkansas District of the United Mine Workers of America had 
engaged in an unlawful local strike, the result of which was 
entirely to shut down certain mines which shipped most of their 
product in interstate commerce. The strike was the result of a 
local dispute and was not sponsored by the national organization 
of the miners’ union. The injured coal operator brought suit for 
triple. damages under the Sherman Act and secured a favorable 
decision in the lower court,’®’ but the judgment was reversed by 
the Supreme Court of the United States on the ground that the 
interference with interstate commerce was too indirect and un- 
substantial to cause the federal jurisdiction to attach. As the 
Court said: **° 


“ Coal mining is not interstate commerce and obstruction of coal 
mining, though it may prevent coal from going into interstate com- 
merce, is not a restraint of that commerce unless the obstruction to 
mining is intended to restrain commerce in it or has necessarily such 
a direct, material and substantial effect to restrain it that the iatent 
reasonably must be inferred.” 


In the later case of United Leather Workers v. Herkert & Meisel 
Trunk Company,™ this principle was carried somewhat further. 
In that case the employer sued for an injunction under the anti- 
trust laws,*** alleging in the bill that the defendant union was 





108 259 U. S. 344 (1922). 

109 United Mine Workers v. Coronado Coal Co., 258 Fed. 829 (8th Circ., 
1919). See also Dowd v. United Mine Workers, 235 Fed. 1 (8th Circ., 1916). 

110 See United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 410-411 
(1922). 

111 265 U.S. 457 (1924). 

112 A private individual may sue for an injunction “ against threatened loss 
or damage” resulting from a violation of the anti-trust laws, by virtue of the 
express provisions of the Clayton Act. See 38 Srar. at L. 731, 9 Fen. Strat. 
Ann., 2 ed., 736, 745; Duplex Printing Co. v. Deering, 254 U. S. 443 (1921); 
Dail-Overland Co. v. Willys-Overland, 263 Fed. 171 (N. D. Ohio, 1919). This 
was not the case prior to the enactment of the Clayton Act. Paine Lumber Co. 
v. Neal, 244 U. S. 459 (1917). 
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conducting a strike involving intimidation and violence, that 
ninety per cent of the goods manufactured by the employer was 
normally sold in interstate commerce, as the defendant union 
well knew, and that as a result of the strike, the interstate busi- 
ness of the employer was seriously interfered with. The in- 
junction was granted by the District Court ** and the decision 
affirmed on appeal by the Circuit Court of Appeals for the 
Eighth Circuit.*** On appeal to the Supreme Court of the United 
States, however, the judgment was reversed, on the ground that 
no direct burden on interstate commerce was shown. In the 
course of the opinion, the Court said: *”° 









“ The mere reduction in supply of an article-to be shipped in inter- 
state commerce, by the illegal or tortious prevention of its manufacture, 
is ordinarily an indirect and remote obstruction to that commerce. 
It is only when the intent or necessary effect upon such commerce in 
the article is to enable those preventing the manufacture to monopolize 
the supply, control its price or discriminate as between its would-be 
purchasers, that the unlawful interference with its manufacture can 
be said directly to burden interstate commerce.” 






These decisions clearly indicate that the ordinary case of a local 
strike is not within the federal jurisdiction even though the strike 
result in indirect interference with the current of interstate com- 
merce. In such case, if a strike or other industrial dispute is 
to be dealt with by legislative action, it must be dealt with by 
the states and not by the Federal Government. 

There may be cases, however, where there is no direct inter- 
ference with interstate commerce, as there is in the case of in- 
dustrial disputes on interstate railways, but where, nevertheless, 
there is so substantial an interference with such commerce that 
the Federal Government may have power to act. Thus, if the 
producing units in a particular industry are so large that a strike 
must necessarily shut off the greater part of interstate commerce 





118 Herkert & Meisel Trunk Co. v. United Leather Workers, 268 Fed. 662 (E. 
D. Mo., 1920). 

114 United Leather Workers v. Herkert & Meisel Trunk Co., 284 Fed. 446 
(8th Circ., 1922). 

115 See United Leather Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457, 
471 (1924). 
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in that industry, it cannnot be said, as the court was able to 
say in the Coronado case, that there is no “ direct, material and 
substantial effect,’’*** to restrain interstate commerce. The 
same thing is true where the industry is one involving labor 
organization on a national scale. Here the fact that labor con- 
troversies and consequent interruptions of operation are likely 
to take place on a national scale should allow legislation designed 
to prevent such nation-wide interferences with the production. 
Here also there is a direct, material, and substantial effect upon 
‘interstate commerce. This fact, together with the fact that the 
Federal Government alone can deal effectively with the situation, 
should bring federal legislation enacted to deal with it within the 
purview of the commerce power. This is true even under the 
test laid down in United Leather Workers v. Herkert & Meisel 
Trunk Company,’ since the effect of a large scale labor dis- 
turbance in a nationally-organized industry is necessarily to 
increase the price of the article produced by increasing its labor 
cost. 

Furthermore, the dictum which has been quoted from the 
Herkert case must be read in the light of the facts of that case. 
Where there is a local strike keeping the product of a single 
trunk factory out of interstate commerce, it is true enough that 
“the mere reduction in supply of an article to be shipped in 
interstate commerce by the illegal or tortious prevention of its 
manufacture ” is only “an indirect and remote obstruction ” to 
interstate commerce, and that there is no direct burden on such 
commerce except where “ the intent or the necessary effect upon 
such commerce in the article is to enable those preventing the 
manufacture to monopolize its supply or control its price, or 
to discriminate between would-be purchasers.” But where there 
is a general strike called by a nation-wide labor organization, 
this is not the case. Take the case of a national strike in the 
coal industry. Such a strike would at once result in curtailing 
interstate commerce in coal by at least sixty per cent. To say 
that this was not a direct and substantial interference with in- 
terstate commerce would be to ignore the facts. The power to 
keep the channels of commerce free certainly enables Congress 


116 See United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 411 
(1922). 117 265 U. S. 457, 471 (1924), quoted in the text, p. 789, supra. 
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to take the legislative action necessary to prevent stoppages of 
production which will have the result of eliminating all inter- 
state commerce in a particular commodity or of greatly curtail- 
ing such commerce, or of increasing the price of that commodity 
by the exactions of a combination of labor acting in restraint of 
trade. 

Moreover, the Federal Government has a wide latitude of 
action in preventing abuses, which are normally within state 
jurisdiction only, from burdening interstate commerce. If Con- 
gress makes a legislative finding that there have been more or 
less continuous abusive practices and that federal regulation is 
necessary to keep the channels of commerce free, the courts will 
be very slow to overthrow the legislative:judgment and the fed- 
eral power will be upheld. This is well brought out by the recent 
cases of Stafford v. Wallace*** and Chicago Board of Trade v. 
Olsen," which upheld congressional statutes based on the com- 
merce power which regulated meat-packing and dealing in grain 
futures. In both these cases the abusive practices were such 
as would not normally have been within the federal jurisdiction. 
But in view of the fact that Congress had determined that na- 
tional action was necessary in order adequately to deal with the 
situation, the statutes were upheld. If Congress were to make 
a legislative finding**® that industrial disputes in nationally- 
organized industries had a clear tendency to interfere unduly 
with interstate commerce, and predicated thereupon a statute 
providing for compulsory investigation or compulsory arbitra- 
tion, it is not believed that such statute would be beyond the 
competence of the Federal Government. 


IV 


SUMMARY 


Compulsory investigation not involving the prohibition of 
strikes and lockouts pending award does not interfere with prop- 





118 258 U.S. 495 (1922). 119 262 U. S. 1 (1923). 

120 See 36 Harv. L. Rev. 136. See also Hill v. Wallace, 259 U. S. 44, 69 
(1922); United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 408 (1922); 
United Leather Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457, 469 
(1924). 
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erty rights or with liberty of contract, and hence is always due 
process of law. Compulsory investigation involving the pro- 
hibition of strikes and lockouts pending award does interfere 
with liberty of contract, but is justified under the police power 
as applied to the public utility industries, to essential industries 
where the units of operation are large, and to essential industries 
where there is nation-wide labor organization. It is probably 
due process of law in all cases when applied to essential indus- 
tries. Compulsory arbitration is due process of law when applied 
to public utility industries or to essential industries which are 
organized in large units of production or which have national 
labor organization, so that the result of a labor dispute is likely 
to be a national stoppage of operation which will be disastrous 
to the public. It is not due process as applied to ordinary com- 
petitive industry where the units are small, where there is no 
national labor organization, and where an interruption of opera- 
tion through labor disputes will not have serious consequences 
to the public. 

Compulsory investigation not involving prohibition of strikes 
pending award clearly does not involve involuntary servitude in 
violation of the Thirteenth Amendment. Neither does compul- 
sory investigation where there is a prohibition of strikes pending 
award. The individual workman may quit. It is not involun- 
tary servitude to forbid him to quit temporarily in concert with 
his fellows, when he intends to return to the employment and to 
secure concessions from his employer. The same principle ap- 
plies to compulsory arbitration. 

The Federal Government may enact compulsory investigation 
or arbitration statutes applying to interstate railroads or to in- 
dustries where labor disturbances are apt to result in serious and 
direct interference with interstate commerce. This will be the 
case with basic industries which operate in very large units or 
which have national labor organization. In all other cases the 
power to pass compulsory investigation or compulsory arbitra- 
tion statutes, provided it exists at all, inheres in the states. 


Sidney Post Simpson. 


Wasuincton, D.C. 





HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE $4.60 PER ANNUM 60 CENTS PER NUMBER 








Editorial Board 


Rosert G. Pace, President Ext W. Desevotse, Treasurer ; 
Tuomas G. Corcoran, Note Editor ArtHur E. SUTHERLAND, JR., Case Editor 
SAMUEL ABRAMS Atten E. Turoop, Book Review Editor 
MELBOURNE BERGERMAN Corin C. Ives 

Louis C. BorsLINIErE, JR. Wusvur G. Katz 

Joun J. Burns CuHartes L. B. LOWNDES 

Davw F. Cavers Joun S. Myers 

R. AMM CUTTER I. B. Osras 

CHARLES Densy, Jr. O. Joun Rocce 

Ectiotr W. Eaves, Jr. Harry SHULMAN 

MAXWELL E. Foster Vincent R. SMALLEY 

Wirt1am N. Happap Harotp L. Smita 

FRANKLIN T. HamMonp, Jr. LEONARD WHEELER, JR. 

RaymMonp G. HENGsT Rosert W. WHEELER 

SaMuEL S. IssexKs Atanson W. WILtcox 








In RE “ Huspann’s Ricut To Wire’s Services.”' A correction is 
to be noted. On page 431, the following statement, referring to the 
laws of Idaho, is too broad: “In 1915 the wife’s earnings were made 
her separate property.” The sentence should read: “In 1915 the wife 
was given ‘the management and control of the earnings for her per- 
sonal services.’” The writer is indebted to his learned friends, Pro- 
fessor Alvin E. Evans and Mr. R. D. Merrill, for this suggestion. 

J 





EXEMPTION FROM FEDERAL INCOME TAXATION OF THE COMPEN- 
SATION OF EMPLOYEES OF STATES OR THEIR POLITICAL SUBDIVISIONS. — 
Before the Sixteenth Amendment, it was undoubtedly beyond the 
Federal Government’s power to tax the incomes of states* or of their 
political subdivisions,’ or of the agencies of state government. In the 
leading case of Collector v. Day,’ the Supreme Court held that the 
Federal Government could not levy an income tax on the salary of a 





1 By Professor Joseph Warren of the Harvard Law School. See 38 Harv. L. 
V. 421, §22. 

1 Poliock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895). 

2 United States v. Railroad Co., 17 Wall. (U. S.) 222 (1872). 

8 11 Wall. (U. S.) 113 (1870). 
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state judge. Approving McCullough v. Maryland,‘ the Court declared 
that “in respect to the reserved powers, the state is as sovereign and 
independent as the general government. And if the means and instru- 
mentalities employed by that government to carry into operation the 
powers granted to it are, necessarily, and, for the sake of self-preserva- 
tion, exempt from taxation by the states, why are not those of the 
states . . . equally exempt from federal taxation? ””® Whatever may 
be thought ® of the decision in its application of the doctrine under- 
lying McCulloch v. Maryland, the principle of constitutional inter- 
pretation which it enunciates has become too solidly established‘ any 
longer to be successfully questioned. 

The scope of that decision has not been limited by the Sixteenth 
Amendment. The broad wording * of the Amendment has been made 
the basis of forceful arguments ® to the effect that Congress had therein 
been empowered to tax the income of states and their agencies. But 
though the matter has not been squarely passed upon by the Supreme 
Court, anticipatory dicta leave no room for doubt that this view will 
find no favor.° It must be accepted that the Amendment merely 
removed the necessity for apportionment. 

This being the case, federal taxation cannot extend to incomes 
secure under the aegis of Collector v. Day; and it becomes material 
to inquire how far the principle of that decision extends. The Court 
there based its conclusion on the ground that “ the means and instru- 
mentalities employed for carrying on the operations of their [the 
states’] governments” should not be impaired or made “ liable to be 
crippled ” by the taxing power of another government. The Supreme 
Court has consistently indicated that the operations of state govern- 
ments so protected are only those of “essential governmental 
functions.” ** 








4 4 Wheat. (U. S.) 316 (1819), deciding that the state of Maryland could 
not tax the notes of the Bank of the United States. 

5 11 Wall. (U. S.) at 127. 

6 See Henry Bournes Higgins, “McCulloch v. Maryland in Australia,” 
18 Harv. L. Rev. 550, 566. It is interesting to note also that a state may tax 
bonds issued by another state, though such bonds could not be made subject 
to federal taxation. Bonaparte v. Tax Court, 104 U. S. 592 (1881). 

7 See cases cited infra, notes 10 and 11. 

8 “The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration.” 

® See Harry Hubbard, “ The Sixteenth Amendment,” 33 Harv. L. Rev. 794; 
Henry Rottschaefer, “ Federal Taxation of ‘ Exempt’ Income,” 8 Munn. L. Rev. 
112, 125; Raleigh C. Minor, “The Proposed Income Tax Amendment,” 15 VA. 
L. Rec. 737. See, contra, A. C. Ritchie, “ Power of Congress to Tax State 
Securities,” 5 Am. Bar Assn. J. 602. Both sides of the controversy are ably 
reviewed in William Anderson, “The Problem of Tax-Exempt Securities,” 
8 Minn. L. Rev. 273. 

10 See Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 17-19 (1916) ; 
Peck & Co. v. Lowe, 247 U. S. 165, 172, 173 (1918); Evans v. Gore, 253 U. S. 
245, 259-263 (1920). 

11 See Ambrosini v. United States, 187 U. S. 1 (1902). In that case, Col- 
lector v. Day was cited for the proposition that the “strictly governmental 
operations” of the state government could not be taxed. (At p. 7.) In South 
Carolina v. United States, 199 U. S. 437, 461 (1905), the Court said that 
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But the determination of what is a. governmental function is one 
beset with difficulties. .As a matter of principle, it is a problem upon 
which complete agreement is in the nature of things impossible. Ulti- 
mately the decision as to what is a governmental function will depend 
on individual opinion as to what is the appropriate function of gov- 
ernment. To this there is no assignable limit. With the growing 
complexity of life, the proper sphere of government may be extended 
indefinitely.’? 

As a matter of authority, there is little guidance to its solution in 
the decisions of state and lower federal courts. No field of the law . 
is in greater confusion.’** There is reasonable unanimity as to the 
more obvious public functions: the administration of justice; ** the 
securing of the public safety; *®° the maintenance of a fire depart- 
ment; *® the conduct of public education; ‘’ and the preservation of 
the public health.’* So, at the opposite extreme, there is substantial 
agreement in holding the operation of gas, electric light, and water 
works to be a private function.’® But even within these general groups 
there are conflicts and refinement.*° In between lies chaos. Emphatic 
decisions may be found both ways as to the maintenance and repair of 





“the exemption of state agencies and instrumentalities from national taxation 
is limited to those which are of a strictly governmental character...” In 
Flint v. Stone Tracy Co., 220 U. S. 107, 172 (1911), the Court said, “ The true 
distinction is between the attempted taxation of those operations of the states 
essential to the execution of its governmental functions, and which the state 
can only do itself, and those activities which are of a private character.” 

12 See the interesting survey of the growing scope of governmental activity 
in Eugene Wambaugh, “ The Present Scope of Government,” 20 Am. Bar Assn. 
Rep. 307. See also 3 St. Louis L. REv. 219. 

13 It is impossible to discuss this question with any degree of adequacy in 
this connection. For an exhaustive and illuminating discussion, see Edwin M. 
Borchard, “ Government Liability in Tort,” 34 Yate L. J. 1, 129, 229. See 
also Delmar W. Doddridge, “ Distinction between Governmental and Proprietary 
Functions of Municipal Corporations,” 23 Mic. L. Rev. 325; Albert G. Harno, 
“Tort Immunity of Municipal Corporations,” 4 Inx. L. Q. 28;:°34 Harv. L. 
Rev. 66; 36 Harv. L. Rev. 465. 

14 United States v. Ritchie, Fed. Cas. No. 16,168 (D. Md., 1872); Freedman 
v. Siegel, Fed. Cas. No. 5,080 (S. D. N. Y., 1873) ; Warwick v. Bettman, 102 Fed. 
127 (S. D. Ohio, 1900) ; Fifield v. Close, 15 Mich. 505 (1867). 

15 This includes the giving of police protection. Lamont v. Stavanaugh, 
129 Minn. 321, 152 N. W. 720 (1915). And also the inspection of dangerous 
machinery. Mead v. City of New Haven, 40 Conn. 72 (1873). But see Jones 
v. Sioux City, 185 Ia. 1178, 170 N. W. 445 (1919). See also 3 Munn. L. Rev. 359. 

16 Brinkmeyer v. City of Evansville, 29 Ind. 187 (1867); Wheeler v. City of 
Cincinnati, 19 Ohio St. 19 (1869). 

17 Lane v. District Township, 58 Ia. 462, 12 N. W. 478 (1882). See Ham v. 
Mayor, etc., of New York, 70 N. Y. 459 (1877). 

18 Ambrosini v. United States, 187 U. S. 1 (1902); Harris v. District of 
Columbia, 256 U. S. 650 (1921) ; Maximilian v. Mayor, etc., of New York, 62 N. Y. 
160 (1862); Brown v. Vinalhaven, 65 Me. 402 (1876); Benton v. Boston City 
Hospital, 140 Mass. 13, 1 N. E. 836 (1885). 

19 City of Winona v. Botzet, 169 Fed. 321 (8th Circ., 1909); Hourigan v. 
Norwich, 77 Conn. 358, 59 Atl. 487 (1904); Saulman v. Nashville, 131 Tenn. 
427, 175 S. W. 532 (1015). See Flint v. Stone Tracy Co., 220 U. S. 107, 
172 (1911). 

20 See Edwin M. Borchard, supra, 34 Yate L. J. 229, 240-252. 
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highways; 7 of bridges and ferries; ?* of sewers; ** of parks and play- 
grounds;** and as to the sweeping of streets.”° | 

The Supreme Court has recognized *° the difficulty of drawing any 
line; but at least where exemption from taxation is concerned, it has 
made plain that the proper scope of governmental function is very nar- 
row. It includes the administration of justice,?” and the exercise of the 
police power in the preservation of public health and morals.** But 
it does not extend to the sale of liquor through government dispensaries 
in pursuance of that power; *® and “it is no part of the essential 
governmental functions of a state to provide means of transportation, 
supply artificial light, water, and the like.” *° 

In view of this attitude of the Supreme Court, the more or less 
independent tack on which the Treasury Department has sailed in 
administering the federal income tax is worth noticing. The revenue 
acts of 1913, 1916, and 1917 specifically exempted ** the salaries of 
state officers and employees. No such exemption is found in the acts 
of 1918, 1921, or 1924. Because of the doubt raised by the passage 
of the Sixteenth Amendment, the Secretary of the Treasury in April, 
1919, requested the Attorney-General for an opinion as to whether 
the salaries of state employees and officers were taxable. On the basis 
of his negative reply,** the Solicitor of Internal Revenue prepared an 





21 Governmental: City of Detroit v. Blackeby, 21 Mich. 84 (1870); Pray 
v. Mayor, etc., of Jersey City, 32 N. J. L. 394 (1868). Private: Cleveland »v. 
King, 132 U. S. 295 (1889); Sherwin v. City of Aurora, 257 Ill. 458, 100 N. E. 
938 (1913); Jones’ Adm’r v. City of Richmond, 118 Va. 612, 88 S. E. 82 (1916). 
See 2 Va. L. Rec. (N. S.) 36. 

22 Governmental: United States v. King County, 281 Fed. 686 (oth Circ., 
1922); French v. Boston, 129 Mass. 592 (1880); Evans v. Sheboygan, 153 Wis. 
287, 141 N. W. 265 (1913). Private: Naumberg v. Milwaukee, 146 Fed. 641 
(7th Circ., 1906) ; Gathman v. Chicago, 236 Ill. 9, 86 N. E. 152 (1908). 

23 Governmental: Smith’s Adm’r v. City of Louisville, 146 Ky. 562, 143 
S. W. 3 (10912). Private: Murphy v. City of Indianapolis, 158 Ind. 238, 63 
N. E. 469 (1902). In addition, there is a large body of authority holding the 
planning of a sewage system to be a governmental, its construction and main- 
tenance a private, function. Johnston v. District of Columbia, 118 U. S. 19 
(1886). See rz Cav. L. Rev. 444. 

24 Governmental: Bernstein v. Milwaukee, 158 Wis. 576, 149 N. W. 382 
(1914). Private: Denver v. Spencer, 34 Colo. 270, 82 Pac. 590 (1905). See 
George W. Payne, “ Are Cities and Towns Liable for Negligence in the Manage- 
ment of Public Parks? ”, 66 Centr. L. J. 463; 1 Iowa L. Butt. 102. 

25 Governmental: Harris v. District of Columbia, 256 U. S. 650 (1921); 
Mayor, etc., of Savannah v. Jordan, 142 Ga. 409, 83 S. E. 109 (1914). Private: 
Missano v. Mayor, etc., of New York, 160 N. Y. 123, 54 N. E. 744 (1809). 

26 “The basis of this distinction [between private and governmental func- 
tions] is difficult to state, and there is no established rule for the determination 
of what belongs to the one or the other class.” City of Trenton v. State of 
New Jersey, 262 U. S. 182, 191 (1923). 

27 Collector v. Day, supra. 

28 Ambrosini v. United States, 187 U. S. 1 (1902); Harris v. District of 
Columbia, 256 U. S. 650 (1921). 

29 South Carolina v. United States, 199 U. S. 437 (1905). 

80 Flint v. Stone Tracy Co., 220 U. S. 107, 172 (1911). 

81 Act of 1913, § II B, 38 Srar. at L. 114, 168; Act of 1916, § 4, 39 Stat. 
aT L. 756, 759; Act of 1917, § 20, 40 Stat. aT L. 300, 303. 

82 See 31 Op. Arty. GEN. 441 (1919). 
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opinion ** for the guidance of the Department. In accordance with 
this was formulated article 88 of Regulations 62 and 65, providing 
for the exemption of the compensation of “ officers and employees of 
a state or political subdivision thereof.” And the administration of 
this provision has been guided by the standard, laid down in the 
opinion, that “in order to be an officer or employee it must appear 
that the duties performed by such person are of a continuous nature 
and are not occasional, temporary, or specific in character or object.” ** 

As a guiding principle, this standard is wholly unsatisfactory, and has 
led to rulings which cannot be supported. It properly excludes the 
compensation received by independent contractors with the state.*® 
But the nature of the services may require exemption though there is 
no continuity of employment. Thus, the Department has properly 
ruled that the compensation of sheriffs,** official receivers,*’ jurymen,** 
public administrators,*® and employees of state educational institu- 
tions *° is exempt. And yet it has held, in accordance with the Solici- 
tor’s opinion,** that “an individual who exercises a public function 
under an appointment issued by a court officer for a particular trans- 
action or purpose, for a limited time and in the exercise of such 
function, is not invested with the character of either an officer or 
employee of the state or particular subdivision thereof.” ** Following 





83 §. O. 122, 5 C. B. 108 (1921). 

84 Supra, at p. 109. Various tests have been applied in the rulings to deter- 
mine whether the taxpayer was an officer or employee; and upon compliance 
with one or more of these questionable standards exemption has been made 
to depend on: (1) Whether the taxpayer occupied a position created by state law. 
I. T. 1693, IIl-1 C.B. 72 (1923); I. T. 1890, III-1 C. B. 116 (1924); I. T. 2036, 
III-1 C. B. 117 (1924). (2) Whether he is required to take an oath of office. 
I. T. 1890, supra; I. T. 1316, I-1 C. B. 105, 106 (1922). (3) Whether he is 
under the control of state officers. I. T. 1890, supra; S. O. 145, I-2 C. B. 75, 
79 (1922). (4) Whether the service is rendered directly to the state. A. R. R. 
933, I-r C. B. 108, 109 (1922). (5) Whether his compensation is paid directly 
out of state funds. A. R. R. 933, supra; I. T. 1316, I-1 C. B. 105, 106 (1922). 
(6) Whether he serves for a required statutory term. I. T. 1693, II-1 C. B. 72 
(1923); I. T. 2030, III-1 C. B. 117 (1924); S. M. 2882, Int. Rev. Bull. 
IV-7, 13 (1925). (7) Whether he is required to give an official bond. S. M. 
2882, supra. 

85 Thus it properly denies exemption to the retainer of a private attorney 
who gives advice from time to time to a highway district. I. T. 2036, I[I-1 
C. B. 117 (1924). There is no more reason to grant immunity in such a case 
than to grant it to the proceeds of a contract to furnish coal to a public building. 
Cf. the recent case of Metcalf v. Mitchell, 299 Fed. 812 (D. Mass., 1924). In 
that case the court said, “ The officers and employees contemplated in the excep- 
tion were regular employees of a state or subdivision thereof, and not persons 
whose services were made use of as consultants, and who were not in any 
sense part of the regular force of such state or subdivision.” Sometimes the 
line is difficult to draw, however. Cf. I. T. 1890, infra, note 45. 

86S. M. 2322, Int. Rev. Bull. ITI-34, 1 (1924). 

87 QO. D. 503, 2 C. B. 99 (1920). An earlier ruling contra seems wrong. 
0. D. 256, 1 C. B. 96 (1919). 

88 QO. D. 434, 2 C. B. 98 (1920). See infra, note 47. 

89 IT, T. 1693, IIl-1 C. B. 72 (1923); I. T. 2030, IlI-1 C. B. 117 (1924). 

40 S. M. 2726, Int. Rev. Bull. II]-49, 9 (1924). A holding that the salaries 
of employees of a public library are not exempt is open to doubt. O. D. 937, 5 
C. B. 106 (1921). 

41 Supra, note 33. 42 7. T. 1305, I-1 C. B. 104, 105 (1922). 
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this principle, it has held taxable the compensation of an appraiser 
appointed by a court in receivership proceedings; ** of masters ap- 
pointed to hear divorce and partition cases; ** of a special investigator 
of violations of the state prohibition laws; *° of a special tax investi- 
gator appointed by the state tax commissioner under statutory 
authority.*® Yet all these persons were, pro tanto, engaged as agents 
of the state in its exercise of a strictly governmental function. The 
Department itself is beginning to recognize the inadequacy of a stand- 
ard based upon regularity of employment by a state.‘ 

The test-of-employment rulings developed around this standard “ 
have also led the Department into error in a different’ manner, by 
inviting too close a scrutiny into the immediate source of payment 
and the immediate beneficiary of the services oi the person claiming 
exemption. This search has diverted attention from the nature of 
the employment. Thus, the Committee on Appeals and Review has 
held taxable the compensation of a pilot appointed for a port in 
Florida by the state board of pilot commissioners,*® “inasmuch as 
the taxpayer received his compensation as pilot from fees paid by 
the steamship companies to the board of pilot commissioners, rather 
than from funds of the state,” and because pilots “do not render 
any service to the state”! The police regulation of navigation in a 
harbor would seem clearly the exercise of a strictly governmental 
function. 

Few of the rulings of the Department have found their way into 
the courts. The more noteworthy therefore is a recent case,°° reversing 
an opinion of the Solicitor,®°' and holding that the compensation of 
employees of the Detroit municipal street railway is not taxable. 
From the premise, questionable upon the authorities,®* that the main- 





48 See citation in preceding note. 

447, T. 1245, I-r C. B. 103 (1922). An earlier contrary ruling seems 
correct. O. D. 525, 2 C. B. 100 (1920). 

45 J. T. 1890, IlI-1 C. B. 116 (1923). 

46 S, M. 2882, Int. Rev. Bull. IV-7, 13 (1925). 

47 Thus, in at least three cases a correct result was reached by obvious 
departure from the requirements laid down in the solicitor’s opinion. (1) Jury 
fees were held exempt, irrespective of regularity of employment. O. D.° 434, 
2 C. B. 98 (1920). (2) Compensation of special deputy bank examiners was 
held exempt, despite lack of regularity of employment, etc. I. T. 1316, I-1 C. B. 
10s (1922). (3) The compensation of employees of a municipally owned street 
railway were held taxable, despite regularity of employment, etc. S. O. 152, 
II-2 C. B. 93 (1923). This case is the first express recognition in rulings of the 
Department of a distinction between governmental and private functions. A 
late solicitor’s memorandum rules that in determining whether a function is 
governmental or private, the decisions in the federal, rather than the state 
courts, will govern. S. M. 2232, Int. Rev. Bull. III-35, 5 (1924). Since the 
federal courts will apply the law of the state in which they sit, this guiding 
light may prove a will-o’-the-wisp. Compare United States v. King County, 
and Naumberg v. Milwaukee, supra, note 22. 

48 See note 34, supra. 

49 A. R. R. 933, I-1 C. B. 108 (1922). See note 34, supra. 

50 Frey v. Woodworth, 2 F. (2d) 725 (E. D. Mich., 1924). For the facts of 
this case, see RECENT CAasEs, infra, p. 832. 
51S. O. 152, II-2 C. B. 93 (1923), See note 47, supra. 

52 See note 21, supra. 
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tenance of highways is a governmental function, the court proceeds 
to the remarkable non sequitur that the operation of street railways 
is a proper extension of that governmental function. Both the 
premise ** and the conclusion * have been specifically denied by the 
Supreme Court. In view of the attitude of the Supreme Court in a 
consistent line of decisions ®® and dicta, and the excellent opinion of 
the Solictor, the decision is not a little surprising. 

There is a temptation to denounce it as clearly wrong upon principle. 
Perhaps it is fairer to say that it exemplifies what may happen when 
courts are obliged to deal, by common-law technique, with matters 
more akin to politics than law; where opinion, not authority, fashions 
principles; and where one opinion is worth another. But certainly 
the decision does not seem supportable. It is imperatively necessary 
that the federal taxing power should not be impaired. No less urgent 
is the inconsistent necessity that the functions of state government 
be not hampered by burdens imposed by federal authority. As else- 
where in the law, a balance must be struck; and something of both 
opposing claims must be sacrificed. If the sphere of immunity be ex- 
tended to the compensation of every employee of a state government, 
its steadily growing scope would lead to undue encroachment upon the 
federal revenue.® If it be too closely narrowed, the free exercise of 
the vital functions of state government will be imperilled. In a matter 
of this sort no line can be drawn; it must be “ pricked out by the 
gradual approach and contact of decisions on the opposing sides.” °” 
But it cannot be supposed that an exemption based on constitu- 
tional grounds can be wider than is absolutely required by the prin- 
ciple upon which it rests. And it seems clearly unreasonable to 
say that employees of municipal railways must be placed upon the 
side of exemption to protect the vital functions of a state govern- 
ment. 

A correct decision of the cases will depend upon the recognition 
of a few general principles: (1) exemption is based upon constitu- 
tional grounds, and cannot be affected by any revenue act or the 
regulations; (2) exemption is based upon the nature of the employ- 
ment, and cannot be made to depend upon continuity of employment, 
source of payment, subjection to supervision, and the like; (3) ex- 
emption extends only to persons engaged in the performance of those 
functions of government which are absolutely fundamental. 





58 Cleveland v. King, 132 U. S. .295 (1889). See Harris v. District of 
Columbia, 256 U. S. 650 (1921). 

54 See Flint v. Stone Tracy Co., 220 U..S. 107, 172 (1911): “It is no part of 
the essential governmental functions of a state to provide means of transporta- 
tion, supply artificial light, water and the like.” 

55 See especially South Carolina v. United States, 199 U. S. 437 (1905). In 
that case the Court held subject to the federal license tax persons engaged in 
the state liquor dispensaries, established by virtue of the police power. The 
case a“ distinguished in the instant decision; but it seems nevertheless squarely 
opposed. 

56 This argument underlies the decision in South Carolina v. United States, 
Supra, note 55. 

57 Holmes, J., in Noble State Bank v. Haskell, 219 U. S, 104, 112 (1911). 
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RicHt oF Bank To Set Orr Deposit AGAINST A DeEposiTor’s DEBT 
DesPITE UNpISCLOSED Equity.— A bank may apply a customer’s de- 
posit to the satisfaction of his indebtedness to it.t Although this rule is 
well established, there is some disagreement as to its effect when the 
depositor is not the beneficial owner of the money deposited. It is 
immaterial in what capacity the depositor holds the money of another; 
by virtue of his possession alone he has title, or at least power to 
pass title? The beneficial owner is in the position of a cestui que trust 
following the trust res. A proper disposition of his claim for restitu- 
tion, therefore, requires examination of the equitable position of the 
bank. 

Universal recognition of a bank’s right to look to a deposit for repay- 
ment of the depositor’s indebtedness has led some courts to call it 
a “ banker’s lien.” * This terminology is inapt for two reasons. First, 
while a customer’s securities are properly subject to a banker’s lien,‘ 
his general deposit is not; for the relation between bank and customer 
being of the debtor-creditor type, money deposited becomes the prop- 
erty of the bank® and therefore cannot be subject to a lien in its 
favor. Secondly, the rights are of different origin; the banker’s lien 
was taken over from the law merchant,’ while the right to apply 
deposits developed from the procedural right of set-off which is avail- 
able to the bank as a debtor. The bank’s right of set-off has tran- 





1 Mt. Sterling Nat. Bank v. Green, 99 Ky. 262, 35 S. W. o1r (1806); 
Knapp v. Cowell, 77. Ia. 528, 42 N. W. 434 .(1889); Irish v. Citizens Trust Co., 
163 Fed. 880 (N. D. N. Y., 1908); Kendrick State Bank v. First Nat. Bank, 
213 Fed. 610 (oth Circ., 1914). 

2 A thief of money has either title or power to pass title. See 19 Harv. L. 
Rev. 55. The same is true in the case of negotiable paper payable to bearer. 
See Zechariah Chafee, Jr., ‘‘ Rights in Overdue Paper,” 31 Harv. L. Rev. 1104, 
1112, “Progress of the Law— Bills and Notes,” 33 Harv. L. Rev. 255, 263. 
Thus it makes no difference whether the depositor is a trustee, an agent, a factor, 
or a converter of the money. 

It was commonly said in the earlier cases that the reason why money cannot, 
like other chattels, be followed into the hands of a bona fide purchaser for 
value is that “money has no earmark.” See Stephens v. Board of Education, 
79 N. Y. 183, 187 (1879). Cf. Miller v. Race, 1 Burr. 452 (1758). The true 
reason, now well recognized, is that the currency of money must be protected. 
See 2 Perry, TRUSTS AND TRUSTEES, 6 ed., § 837. 

8 See Batson v. Alexander City Bank, 179 Ala. 490, 497, 60 So. 313, 315 
(1912); “Mg: Supply Co. v. Stoddard, 35 Nev. 284, 297, 132 Pac. 545, 
548 (1912). 

4 Joyce v. Auten, 179 U. S. 591 (1900); Gibbons v. Hecox, 105 Mich. 509, 
63 N. W. 519 (1805). See 1 Jones, Liens, 3 ed., §§ 3, 10. 

5 See 1 Morse, BANKs AND BANKING, 5 ed., § 289; MaGree, BANKS AND BANK- 
ING, 3 ed., §§ 171, 172. 

6 See Bank v. Brewing Co., 50 Ohio St. 151, 157, 33 N. E. 1054, 1055 
(1893); Wynn v. Tallapoosa County Bank, 168 Ala. 469, 489, 53 So. 228, 
236 (1910). A statute giving a bank a lien on all property in its possession be- 
longing to the depositor does not relate to a general deposit. See Shuman v. 
Citizens State Bank, 27 N. Dak. 590, 605, 147 N. W. 388, 389 (1014). 

7 Brandao v. Barnett, 3 C. B. 519 (1846). See 1 Jones, Liens, 3 ed., § 242. 
The general rule is that a bank has a lien on all moneys, funds, and securities 
of a depositor for the general balance of his account. See 1 Morse, BANKS AND 
BANKING, 5 ed., § 324; 1 Jones, Liens, 3 ed., § 241. 

8 See Little’s Adm’r v. City Nat. Bank, 115 Ky. 629, 630, 74 S. W. 609 
(1903); Davenport v. State Banking Co., 126 Ga. 136, 145, 54 S. E. 977, 981 
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scended procedural significance, however, and despite the distinctions 
alluded to, courts and the commercial world treat it as substantially 
equivalent to a banker’s lien.? Therefore, the rule that a banker’s 
lien prevails over an undisclosed equity *® affords a strong analogy 
for protecting a bank against the beneficial owner in setting off a 
deposit against the depositor’s debt. 

The bank in. any case, however, will not prevail over the beneficial 
owner if it is not a transferee of the deposit for value without notice. 
It is clear that the bank’s right of set-off does not attach to a deposit 
received with knowledge of the outstanding equity.'* On the other - 
hand, it is held by the great weight of authority that the right does 
attach to a deposit received without such knowledge,’* notice being 
a question of fact in each case. In such a case is the bank a trans- 
feree for value? 

There may be said to be a transfer of the fund if the depositor 
expressly assents to the application of the deposit to his debt, whether 
the assent is simultaneous,** subsequent,’® or previous.’® The trans- 





(1906). Most courts recognize the distinction between the two rights. See 
Irish v. Citizens Trust Co., 163 Fed. 880, 892 (N. D. N. Y., 1908); Furber v. 
Dane, 203 Mass. 108, 117, 89 N. E. 227, 230 (1909). See 11 Cav. L. Rev. 111. 

9 See 11 Cat. L. Rev. 111. A bank may set off a depositor’s debt against 
his deposit without the aid of a court. This it does when the depositor becomes 
bankrupt. Irish v. Citizens Trust Co., supra; Kendrick State Bank v. First 
Nat. Bank, 213 Fed. 610 (oth Circ., 1914). See 2 Witiston, Contracts, § 859; 
3 ibid. §1998. See the Bankruptcy Act, §68a, 30 Srar. at L. 544. See 
22 Harv. L. Rev. 225. Or the bank may exercise its set-off when the depositor’s 
check is presented. Mt. Sterling Nat. Bank v. Green, 99 Ky. 262, 35 S. W. o11 
(1896). See 2 Bortes, Mopern Law oF BANKING, 741. Cases holding that 
a bank by failing to apply a deposit to the depositor’s overdue paper discharges 
an indorser thereon, necessarily treat the right of set-off as a substantive one 
like the banker’s lien. See James M. Kerr, “ Failure of Bank to Apply Maker’s 
Deposit to Overdue Paper,” 92 Cent. L. J. 301. See 9 Harv. L. Rev. 146. 

10 Bank of Metropolis v. New England Bank, 1 How. (U. S.) 234 (1843), 
aff'd on second appeal in 6 How. (U. S.) 212 (1848); Gordon v. Kearney, 
17 Ohio, 572 (1848). See 1 Jones, Liens, 3 ed., §§ 248, 257. 

11 Oliver v. Piatt, 3 How. (U. S.) 333 (1845); Van Alen v. Am. Nat. Bank, 
52 N. Y. 1 (1873). See 3 Pomeroy, Equrry JURISPRUDENCE, 4 ed., § 1048; 
1 Perry, TRUSTS AND TRUSTEES, 6 ed., § 217. 

12 National Bank v. Insurance Co., 104 U. S. 54 (1881); Union Stock 
Yards Co. v. Gillespie, 137 U. S. 411 (1890); Am. Trust & Banking Co. v. 
Boone, 102 Ga. 202, 29 S. E. 182 (1897) ; McStay Supply Co. v. Stoddard, 35 Nev. 
284, 132 Pac. 545 (1912). See Austin Wakeman Scott, “ Participation in a 
Breach of Trust,” 34 Harv. L. Rev. 454, 474. 

13 School District v. First Nat. Bank, 102 Mass. 174 (1869); First Nat. 
Bank v. City Nat. Bank, 102 Mo. App. 357, 76 S. W. 489 (1903); Denton 
Nat. Bank v. Kenney, 116 Md. 24, 81 Atl. 227 (1911); Arnold v. San Ramon 
Valley Bank, 184 Cal. 632, 194 Pac. 1012 (1921); Union Bank of Australia v. 
Murray-Aynsley, [1898] A. C. 693. The leading case contra is Burtnett v. 
First Nat. Bank, 38 Mich. 630 (1878), in which no argument was made and 
no brief submitted on behalf of the bank. A later Michigan case, although not 
expressly overruling the prior one, came to a contrary conclusion on similar 
facts. Garrison v. Union Trust Co., 139 Mich. 392, 102 N. W. 978 (1905). 

14 Wood v. Boylston Nat. Bank, 129 Mass. 358 (1880); First State Bank v. 
Hill, 141 S. W. 300 (Tex. Civ. App. IQII). 

15 Smith v. Des Moines Nat. Bank, 107 Ta. 620, 78 N. W. 238 (1899); 
Tough v, Citizens State Bank, 89 Kan. 583, 132 Pac. 174 (1913) 

16 Hatch v. Fourth Nat. Bank, 147 N. Y. 184, 41 N. E. 403 (1895); 





802 HARVARD LAW REVIEW 


action is the same as if the depositor had come to the bank with the 
money and paid his debt over the counter.*’ In the absence of express 
assent the courts imply assent from the act of deposit under such 
circumstances that the bank would normally acquire the right of set- 
off. This implication is reasonable since, as seen above, the right 
of set-off is treated as a substantive right like a banker’s lien and is 
therefore something which it can be assumed that a depositor takes 
into account on making a deposit.’® The subjective intent of the 
depositor should be immaterial; it should be sufficient that the bank 
receives the deposit reasonably believing that it becomes subject to 
the right of set-off.*° 

On the question of value the authorities differ. A small minority 
of cases apply what is called the “ equitable rule” which denies pro- 
tection to the bank unless it has changed its position upon the faith of 
the particular deposit.2* In accord with these is a recent federal 
case in the Fifth Circuit.22 The reasoning of the court in this case 
is assailable on two grounds: (1) It misinterprets authority, and (2) 
it ignores the equitable rule that an antecedent debt is value for money. 

The authority relied on is a Supreme Court case** in which the 
controversy was between the owner of paper forwarded for collection 
and the collecting bank. According to the Supreme Court, the col- 
lecting bank’s right to hold the proceeds against an undisclosed owner 





Hutchinson v. Manhattan Co., 150 N. Y. 250, 44 N. E. 775 (1896); London & 
River Plate Bank v. Hanover Nat. Bank, 36 App. Div. 487, 55 N. Y. Supp. 941 
(1899). 

17 See Hatch v. Fourth Nat. Bank, 147 N. Y. 184, 192, 41 N. E. 403, 
405 (1895). 

18 Kimmel v. Bean, 68 Kan. 5098, 75 Pac. 1118 (1904); Shuman v. Citizens 
State Bank, 27 N. Dak. 590, 147 N. W. 388 (1914); Gunn v. Bank, 97 Kan. 
404, 155 Pac. 796 (1916). Several cases which appear to oppose the implication 
of consent may be explained by the fact that the deposit was not made in the 
course of business with the depositor, but by mistake. McLennan v. Savings 
Bank, 131 Ia. 696, 109 N. W. 291 (1906); Mingus v. Bank of Ethel, 136 Mo. 
App. 407, 117 S. W. 683 (1909). In such cases, the relation of bank and depositor 
never arises. See 33 Harv. L. REv. 977. 

19 See Meyers v. N. Y. County Nat. Bank, 36 App. Div. 482, 484, 55 N. Y. 
Supp. 504, 506 (1899). The assent necessary to the formation of a contract is 
frequently implied from acts or silence. See 1 Wimxiston, Contracts, §§ 22a, 91. 

20 See 27 Harv. L. Rev. 677. The rule that a banker’s lien attaches to 
securities or negotiable paper in which there is a hidden equity supports this 
theory. See cases cited in note 10, supra. 

21 Davis v. Panhandle Nat. Bank, 29 S. W. 926 (Tex. Civ. App., 1895) ; Cady 
v. South Omaha Nat. Bank, 46 Neb. 756, 65 N. W. 906 (1806), aff’d on rehearing 
in 49 Neb. 125, 68 N. W. 358 (1896); Shotwell v. Sioux Falls Sav. Bank, 
34 S. Dak. 109, 147 N. W. 288 (1914). See Hungerford v. Curtis, 43 R. I. 124, 
132, 110 Atl. 650, 653 (1920). Cf. U. S. Bank v. State Bank, 96 U. S. 30 (1877): 
These cases do not present a very strong array. The Texas case has been 
substantially overruled. First Nat. Bank v. Hill, 141 S. W. 300 (Tex. Civ. 
App., 1911). The Nebraska case was ignored by a later case which apparently 
treated knowledge on the part of the bank as the decisive factor. Globe Sav. 
Bank v. Nat. Bank, 64 Neb. 413, 89 N. W. 1030 (1902). In the South Dakota 
case two justices dissented. 

22 Fulton Nat. Bank v. Hosier, 295 Fed. 611 (sth Circ., 1923). For the 
facts of this case, see Recent Cases, infra, p. 824. 

23 Bank of Metropolis v. New England Bank, 1 How. (U. S.) 234 (1843), 
aff'd on second appeal in 6 How. (U. S.) 212 (1848). 





NOTES 803 


depends on whether from time to time credit has been extended to 
the forwarding bank or balances suffered to remain in its hands upon 
the faith of paper transmitted or anticipated in the usual course of 
dealing between the banks.** In construing this rule as requiring 
actual change of position in reliance upon the particular paper,” 
the Circuit Court overlooks words equivalent to those italicized above. 
It is enough if the credit is given upon the faith of securities either 
in possession or in expectancy." In subsequent collection cases it 
has apparently been sufficient that paper was received in the ordinary 
course of dealing between the two banks.’ 

The court in the recent case apparently fails to recognize that 
actual change of position is not the sole form of value short of a 
present exchange. If the extension of credit upon which the bank 
relies is simultaneous with or subsequent to the deposit, there is a 
change of position which is value.** If the extension of credit pre- 
cedes the deposit, then the bank receives money as satisfaction of 
or security for an antecedent debt and’ is a transferee for value.*® 
A recognition of both these principles is the real basis of the collection 
cases, which differ only in form from the deposit cases. The conscious 
ratio decidendi of decisions protecting the collecting bank is that 
it has relied upon a “ course of dealing ” such as that described by 
the Supreme Court.*° That this criterion is only a blanket phrase 
for the application of the two principles outlined above is indicated 
by the fact that the only exceptions to the protection afforded under 
it have occurred in jurisdictions which at the time of decision did 
not recognize an antecedent debt as value for money.*? The doctrine 
which makes an antecedent debt value is based upon the practical 





24 The case having come up on exception to confused instructions by the 
lower court, the Supreme Court stated rules for guiding the instructions. The 
test outlined has been generally adopted in collection cases. Carroll v. Exchange 
Bank, 30 W. Va. 518, 4 S. E. 440 (1887); Am. Exchange Nat. Bank v. Theumm- 
ler, 195 Ill. 90, 62 N. E. 932 (1902); Garrison v. Union Trust Co., 139 Mich. 
392, 102 N. W. 978 (1905). 

25 The court doubtless relies upon a dictum in Wilson v. Smith, 3 How. 
(U. S.) 763, 770 (1845). 

26 See Russell v. Hadduck, 8 Ill. 233, 238 (1846). 

27 Carroll v. Exchange Bank, supra; Garrison v. Union Trust Co., supra. 

28 See 2 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 747. See 79 Cent. L. J. 
76. The Circuit Court would doubtless recognize this form of value. See 
Fulton Nat. Bank v. Hosier, supra. 

29 By the great weight of authority, one who takes money in satisfaction 
of or as security for an antecedent debt is a purchaser for value. Holly v. 
Missionary Society, 180 U. S. 284 (1901); Stephens v. Board of Education, 
79 N. Y. 183 (1879); Spaulding v. Kendrick, 172 Mass. 71, 51 N. E. 453 (1808). 
Cf. Miller v. Race, 1 Burr. 452 (1758). See 3 Witiston, Contracts, § 1805. 
Section 25 of the Uniform Negotiable Instruments Law provides that “an ante- 
cedent or pre-existing debt constitutes value.” 

30 See Jones v. Milliken, 41 Pa. St. 252, 255 (1861); Millikin v. Shapleigh, 
36 Mo. 596, 599 (1865). See cases cited in note 24, supra. 

81 Jones v. Milliken, supra; McBride v. Farmer’s Bank, 26 N. Y. 450 (1863). 
See Bickerson v. Wason, 47 N. Y. 439, 441 (1872). It was at first -held that 
the Uniform Negotiable Instruments Law did not change the New York rule. 
Bank of America v. Waydell, 103 App. Div. 25, 92 N. Y. Supp. 666 (1905): 
But the later trend of decisions indicates that it does. King v. Bowling Green 
Trust Co., 145 App. Div. 398, 129 N. Y. Supp. 977 (1911). 
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likelihood of a change of position, upon a recognition of the fact that 
in a great majority of cases the creditor will be lulled into security, 
and is designed to obviate proof of actual change of position in the 
particular case. 

It therefore makes no difference at what time, with relation to the 
deposit, credit was extended; the depositary bank becomes a transferee 
for value. The weight of authority, protecting the bank against the 
undisclosed owner ‘of the deposit, is justified by well-settled principles 
of equity. 













FEDERAL REVIEW OF ERRORS OF STATE COURTS UNDER THE FULL 
FAITH AND CREDIT CLAUSE AND THE FOURTEENTH AMENDMENT. — A 
Texas statute* provided for the recovery of added damages when an 
insurance company refused to compensate a loss within thirty days 
after demand. Under a Tennessee statute,? the insurer was subjected 
to a different liability. The Texas state court* allowed recovery of 
the Texas statutory penalty in an action upon an insurance contract, 
which, according to the court’s holding,* was made in Texas and 
governed by its law.° On a writ of error, the United States Supreme 
Court, after deciding that the contract was made in Tennessee and was 
governed by Tennessee law, reversed the judgment on constitutional 
grounds.® 

The decision raises interesting constitutional questions. Two clauses 
of the Constitution may possibly be relied upon to support it — the 
full faith and credit clause and the Fourteenth Amendment. In its 
opinion the Supreme Court particularly mentioned’ the former but 


























1 “Tn all cases where a loss occurs and the life insurance company . «. . liable 
therefor shall fail to pay the same within thirty days after demand therefor, such 
company shall be liable to pay the holder of such policy, in addition to the amount 
of the loss, twelve per cent damages on the amount of such loss together with 
reasonable attorney fees for prosecution and collection of such loss.” 1911 TEx. 
Rev. Stat., Art. 4746. 

2“... when a loss occurs and they refuse to pay the same within sixty days 
after a demand .. . shall be liable to pay the holder of said policy, in addition to 
the loss and interest thereon, a sum not exceeding twenty-five per cent on the 
liability for said loss; provided, that it shall be made to appear . . . that the re- 
fusal to pay said loss was not in good faith.” 1917 TENN. Cope, § 3369a 141. 

8 Aetna Life Ins. Co. v. Dunken, 248 S. W. 165 (Tex. Civ. App., 1923). 

4 At p. 168. 

5 The defendant in the principal case apparently acted in good faith in re- 
fusing to pay. Under the Texas statute, however, the penalty is imposed even 
though the insurance company acted bona fide in resisting the collection of the 
claim. Nat. Life Ass’n v. Parsons, 170 S. W. 1038 (Tex. Civ. App., 1914). How- 
ever, the Texas courts have held that when there are rival claimants for the 
amount due, the insurance company is not liable for added damages if it refuses 
to pay in good faith and promptly institutes interpleader to have the true obligee 
determined. Southwestern Ins. Co. v. Woods Nat. Bank, 107 S. W. 114 (Tex. Civ. 
App., 1908); N. Y. Life Ins. Co. v. Veith, 192 S. W. 605 (Tex. Civ. App., 1917). 

® Aetna Life Ins, Co. v. Dunken, 45 Sup. Ct. Rep. 129 (1924). For the facts 
of this case and a discussion of the principles involved in the Court’s decision 
that the contract was made in Tennessee, see Recent Cases, infra, p. 826. 

7 45 Sup. Ct. Rep. at 130. 
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seemed really to rest the decision upon the latter,® although not men- 
tioning it in terms. 

“Full Faith and Credit shall be given in each State to the public 
Acts, Records and judicial Proceedings of every other State.” ® On the 
Supreme Court’s view of the principal case, the Texas court failed to 
apply the Tennessee statute properly governing the rights of the parties. 
On the assumption that the state court’s ruling as to what law con- 
trolled was open to review by the Supreme Court, it is hard to escape 
the conclusion that the constitutional mandate was violated, if an act 
of a legislature is a “ public act.” Although there is no square hold- 
ing to that effect, numerous dicta’ and the legislative history ** of the 
clause seem to indicate that statutes do come within the category of 
“public acts.” If, however, the Texas court had refused to apply a 
properly controlling Tennessee decisional doctrine instead of a Ten- 
nessee statute, there would have been no violation of the full faith and 
credit clause.*? 


8 At p. 132. ® U. S. Const., Art. IV, § 1. 

10 See Glenn v. Garth, 147 U. S. 360 (1893); Banholzer v. N. Y. Life Ins. 
Co., 178 U. S. 402 (1900) ; Johnson v. N. Y. Life Ins. Co., 187 U. S. 491 (1903); 
Allen v. Alleghany Co., 196 U. S. 458 (1905); Atchison, etc., Ry. v. Sowers, 213 
U. S. 55 (1909); Tenn. Coal Co. v. George, 233 U. S. 354 (1914). Cf. Chicago 
& A. R. R. Co. v. Wiggins Ferry Co., 119 U. S. 615, 622 (1887); Smithsonian 
Institution v. St. John, 214 U. S. 19, 28 (1909). These cases interestingly demon- 
strate how the Supreme Court has often avoided a square decision on this problem 
by finding that the state court has only “construed” the statute of the sister 
state and not denied its validity. 

It is clear that the full faith and credit clause does not require state XX to 
give effect to the legitimization statute of state Y in determining the devolution 
of title to land in State X. Olmstead v. Olmstead, 216 U. S. 386 (1910). And 
apparently the full faith and credit clause does not force a state to open its courts 
to the enforcement of a statutory obligation created by a sister state. See Cham- 
bers v. B. & O. R. R. Co., 207 U. S. 142 (1907). But see, contra, 1 SCHOFIELD, 
CoNnsTITUTIONAL LAw AND EgQuity, 105 et seq. 

For dicta denying that the clause applies to statutes, see Embry v. Palmer, 107 
U. S. 3, 9 (1882); Chambers v. B. & O. R. R. Co., 207 U. S. 142, 148 (1907). 

11 State statutes were not within the purview of the full faith and credit 
clause which was incorporated in the Articles of Confederation. “ Full faith and 
credit shall be given in each of these states to the records, acts and judicial pro- 
ceedings of the courts and magistrates of every other state.” Artictes or Con- 
FEDERATION, Art. 4. As originally drafted by the Committee of Detail of the Con- 
stitutional Convention, the full faith and credit clause specifically included “ acts 
of the legislatures.” See 2 FarRAND, Recorps OF THE FEDERAL CONVENTION, 188. 
In the discussion upon the floor of the Convention, the suggestion that the pro- 
vision in the Articles of Confederation be retained was met with the statement 
that it was desirable that the clause should include state insolvency acts. See 2 
FarRAND, Op. cit., 447. When the Constitution was finally submitted to the Con- 
vention by the Committee on Style, the clause stood as it is today with public 
acts substituted for acts of the legislatures. See 2 FARRAND, Op. cit., 577. The 
statute passed by Congress providing for the authentication of acts, records and 
proceedings under the authority in the clause “to prescribe the manner in which 
such Acts, Records and Proceedings shall be proved ” indicates that the clause was 
believed clearly to cover state statutes. “The acts of the legislature of any state 
or territory, or of any country subject to the jurisdiction of the United States, 
shall be authenticated by having the seals of such state, territory or country 
affixed thereto. .. .” Act of May 26, 1790, c. 11; Act of March 27, 1804, c. 56, 
§2; 1916 U. S. Comp. Srat., § 1510. 

_ \* To give “full faith and credit to judicial proceedings” means the recogni- 
tion of the rights inter se of parties actually and properly before the court which 








806 HARVARD LAW REVIEW 


The Fourteenth Amendment forbids the deprivation of property with- 
out due process of law by a state.’* Clearly this prohibits state action 
through the legislature. If, therefore, a state statute, as construed and 
applied by the courts; attempts to bring within the jurisdiction of the 
state’s law persons or subject-matter properly without it, the extra- 
territorial application of the statute is unconstitutional.’* Again as- 





rendered judgment in the sister state. See Bagley v. Gen’l Fire Extinguisher Co., 
212 U. S. 477, 480 (1909) ; Spokane Inland R. R. v. Whitley, 237 U. S. 487, 406 
(1915). The abstract law of a sister state, as set forth in decisions between other 
parties, is not within the scope of the clause. Eastern Bldg. & Loan Ass’n v. 
Williamson, 189 U. S. 122 (1903). See Wiggins Ferry v. Chicago & A. R. R. Co., 
11 Fed. 381, 383 (D. Mo., 1882), aff’d in 108 U. S. 18 (1883) ; Hancock Nat. Bank 
v. Farnum, 20 R. I. 466, 468, 40 Atl. 341, 342 (1908). The Constitution does not 
deal with the effect of judgments of sister states as precedents. Wiggins Ferry 
v. Chicago & A. R. R. Co., supra. 

The case of Royal Arcanum v. Green, 237 U. S. 531 (1915), cited in the 
principal case, is an unusual decision under the full faith and credit clause. The 
defendant, a fraternal beneficiary corporation, organized under Massachusetts 
statutes, formed a local lodge in New York. The plaintiff was admitted as a 
member of this lodge and a certificate of insurance was delivered to him. Subse- 
quently, by a vote of the Supreme Council, the by-laws of the corporation were 
altered, to increase the monthly assessment levied upon the members, Shortly 
after the increase, sixteen members of the order filed a bill in Massachusetts against 
the corporation in their own behalf and in behalf of all other certificate holders, 
to set aside the by-laws whereby the increase was made effective. After a con- 
sideration of the Massachusetts statutes and the constitution of the corporation, 
it was held that the increased rates could be collected. Reynolds v. Supreme 
Council, 192 Mass. 150, 78 N. E. 129 (1906). The plaintiff later brought suit in 
New York attacking the validity of the by-law. The New York Court of Appeals 
held that a contract of insurance had been made in New York and that the 
plaintiff could prevent any increase in rates. Supreme Council v. Green, 206 N. Y. 
501, 100 N. E. 411 (1912). The case was reversed by the United States Supreme 
Court on the ground that the New York judgment violated the full faith and 
credit clause. The rather obscure opinion of Chief Justice White (at p. 544) 
declares that the contract was governed by Massachusetts law and that the 
Massachusetts judgment, in the suit by certificate holders, was conclusive upon the 
rights of the plaintiff because the corporation had authority to bind all stock- 
holders in such suits. The Court then went on to say that the Massachusetts 
judgment was entitled to full faith and credit not as a judgment, conclusive as 
such, but as the embodiment or evidence of the Massachusetts law on the subject. 
The opinion states (at p. 546) that the Massachusetts statutes, or indeed the 
Massachusetts common law, is entitled to full faith and credit. However, the 
case may be rested upon the claim of the Massachusetts judgment to full faith 
and credit, if the corporation had power to bind the stockholders by it. 

13“ |. nor shall any state deprive any person of life, liberty, or property, 
without due process of law. . . .” 

14 Pennoyer v. Neff, 95 U. S. 714, 733 (1878). See Overby v. Gordon, 177 
U: 8. ate 222 (1900); Old Wayne Mutual Life Ass’n v. McDonough, 204 U. S. 
8, 15 (1907). 

See Union Transit Co. v, Kentucky, 199 U. S. 194 (1905). The defendant, a 
Kentucky corporation, was the owner of certain railway cars which were per- 
manently located in other states. The attempt of Kentucky, under statutes of 
that state, to lay a tax upon the defendant measured by the valuation of these 
cars, was held a violation of the Fourteenth Amendment. It has been maintained 
that the decision is based entirely upon the enforcement by the Fourteenth 
Amendment of principles of fairness in taxation. See J. H. Beale, “ Progress of 
the Law — Taxation,” 38 Harv. L. Rev. 281-283; 38 Harv. L. Rev. 361, 363. 
However, the Court speaks in terms of jurisdiction and its words indicate that it 
is applying a territorial restriction under the Fourteenth Amendment. See also 
Louisville Ferry Co. v. Kentucky, 188 U. S. 385 (1903); Delaware Ry. Co. v. 
Pennsylvania, 198 U. S. 341 (1905); Buck v. Beach, 206 U. S. 392 (1907). 
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suming that the ruling of the state court on the law controlling is open 
to review, the Texas court’s action fh applying an inapplicable Texas 
statute, through its error as to the law properly governing the situa- 
tion, was a violation of the Fourteenth Amendment.’ But since the 
application of decisional law by its judiciary after parties are properly 
before a court is not considered action by a state within the meaning 
of the Amendment,"* if the Texas court had been applying its decisional 
doctrine rather than a statute no question under the Fourteenth 
Amendment would have been raised. 

So far the discussion has assumed that the Supreme Court would 
review the state court’s error as to the law properly governing the case. 
In that view, it is as if the Texas statute had in terms applied to 
subject-matter beyond the jurisdiction or had barred recognition of the 
properly governing Tennessee statute. It is doubtful, however, whether 
an error by a state court in its application of local law is subject to 
federal review. Certainly it has been repeatedly laid down in general 
terms that the Supreme Court will not review state decisions merely 
because they misapply state law.’ 

There are two possible exceptions to this general rule. One, well 
established, is that a state decision which deprives a party of a federal 
right under the cloak of an outrageous or fraudulent ruling on local 
law will be examined by the Supreme Court for the purpose of deter- 





15 N. Y. Life Ins. Co. v. Head, 234 U. S. 149 (1914). An insurance contract 
was made in Missouri. A transferee of the policy issued under this contract, 
while living in New Mexico, sent an application for a loan to the insurer in New 
York. The loan was made. In a subsequent suit on the policy in Missouri, the 
Missouri court decided that the loan agreement was controlled by the Missouri 
non-forfeiture statute. The Supreme Court held that the Missouri judgment, 
which asserted the power under the Missouri statute to alter rights upon a con- 
tract made in another state, could not survive the Fourteenth Amendment. See 
also N. Y. Life Ins, Co. v. Dodge, 246 U. S. 357, 374 (1918). Cf. Kryger v. 
Wilson, 242 U. S. 171 (1916). 

Cf. Allgeyer v. Louisiana, 165 U. S. 578 (1897). A Louisiana statute imposed 
a fine upon anyone who did an act within the state to effect insurance upon 
property within the state with an insurance company which had not complied 
with the Louisiana statutes regulating business carried on by foreign corporations. 
The defendant made a contract in New York with a New York insurance company 
which had not complied with the statute. The property to be insured was at that 
time in Louisiana. The defendant subsequently sent a letter from Louisiana to 
New York notifying the insurance company to put the insurance into effect. 
The defendant was convicted under the statute. The Supreme Court held that 
this application of the statute to contracts made outside the state was a violation 
of the Fourteenth Amendment. Although the Court stressed “liberty of con- 
tract ” in reaching its decision, the fact that a similar restriction upon the making 
of contracts within the state would be upheld shows that what the Court really 
stamped upon was the attempt of the state to extend its authority, in the guise 
of the police power, to regulate contracts made in another state. 

16 Arrowsmith v. Harmoning, 118 U. S. 104 (1886). See Iowa Central Ry. 
Co. v. Iowa, 160 U. S. 380, 393 (1896). Cf. Chicago Ry. v. Chicago, 166 U. S. 
226, 233 (1897). See W. H. Dunbar, “ The Anarchists’ Case,” 1 Harv. L. Rev. 
307, 321. 

17 Morley v. L. S. & M. S. Ry., 146 U. S. 162 (1892); Central Land Co. 
v. Laidley, 159 U. S. 103 (1895); Sauer v. New York, 206 U. S. 536. (1907); 
Bonner v. Gorman, 213 U. S. 86 (1909); Fisher v. New Orleans, 218 U. S. 438 
(t910) ; Kryger v. Wilson, 242 U. S. 171 (1916). Cf. Murdock v. Memphis, 20 
Wall, (U. S.) 590, 636 (1875). 
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mining whether or not in fact a federal right was denied.** A second 
may be found in Moore-v. Dempsey *® to the effect that an outrageous 
error depriving a complainant of a right under the local law represents 
a denial of due process. It is likely that the test of outrageousness will 
be more stringent under the second than under the first exception since 
the court will be more solicitous to protect an independent federal right 
than a right granted under the local law. In the principal case, the 
difficulty which the Supreme Court itself had with the point of local 
law involved shows that the action of the state court cannot be termed 
outrageous or fraudulent.?° Hence the case does not come within the 
first exception. A fortiori, it will not come within the second. 





18 The Supreme Court will not be ousted from an inquiry into the substantive 
grounds of a state judgment denying a federal right by the state court’s covering 
up the denial with a professed reliance upon local law, even though that re- 
liance is unimpeachable in form. McCullough v. Virginia, 172 U. S. 102 (1898); 
Chicago Ry. v. Drainage Comm’rs, 200 U. S. 561 (1906); Columbia Ry. v. So. 
Carolina, 261 U. S. 236 (1923). More must appear upon the record than the 
possibility of error in the court’s application of the local law and the existence of 
a ground for the decision which would deny a federal right. Fisher v. New 
Orleans, 218 U. S. 438 (1910). In the McCullough case, the fact was apparent 
that the Virginia court had reversed an established decisional doctrine in order to 
be able to decide the case without the unconstitutional application of a statute. 

19 261 U. S. 86 (1923). Conviction was secured in a criminal proceeding, 
which, so far as the record showed, was without errors of law. The conviction 
was affirmed by the supreme court of the state. After consideration of affidavits 
which indicated that the trial was completely dominated by a mob, the United 
States Supreme Court ordered the lower federal court to go behind the record 
to determine whether the convicted persons were deprived of liberty without due 
process of law. It may be said, if the facts were as set forth in the affidavits, that 
there was in effect no trial at all, but merely a lynching party operating under 
court procedure. Cf. Frank v. Mangum, 237 U. S. 309 (1915). See 37 Harv. 
L. Rev. 247; 28 Harv. L. REv. 793. 

The rationale of Moore v. Dempsey finds some support in Scott v. McNeal, 
154 U. S. 34 (18094). In the latter case, relying upon a state statute, a state 
court allowed administration proceedings upon the estate of X who was thought 
to be dead. After X’s property had been sold, he reappeared and brought an 
action to recover it from the purchaser. The state court held that the purchaser 
acquired valid title to the property. The Supreme Court reversed this decision, 
branding it a violation of the Fourteenth Amendment. There are indications that 
the Court considered that the state court had erroneously construed the state 
statute. But it also bore down upon the idea that the state court could not 
adjudicate the personal rights of X who had no notice of the proceedings and 
that it had no jurisdiction over the estate itself. The decision is couched in terms 
of the violation of a federal right by the wrongful extension of jurisdiction, fol- 
lowing the reasoning of Pennoyer v. Neff. It has, however, been pointed out that 
a later decision,.Cunnius v. Reading School District, 198 U. S. 458 (1905), hold- 
ing constitutional a statute permitting administration of the estate of a living 
person, indicates that the right under the Fourteenth Amendment violated in 
Scott v. McNeal was the denial of full rights under the local law by the court’s 
incorrect interpretation of the statute. See 1 Scnormetp, ConsTiruTIONAL LAW 
AND Eguiry, 18 et seg. See 36 Harv. L. Rev. 1020, 1023. 

20 In determining whether the contract in the principal case was governed by 
the law of Texas or Tennessee, the Supreme Court said “‘ Whether a subsequent 
contract made in pursuance of the provisions of an earlier one is to be regarded 
as separate, detached and independent, or as a continuation and in effect the 
same, is a matter not always free from difficulty.” Aetna Life Ins. Co. v. Dunken, 
supra, at 131. For a discussion of the principles involved in the holding of the 
eg ry Court that the contract was made in Tennessee, see RECENT CasES, infra, 
p. 826. 
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Thus the case apparently represents a departure from the settled 
doctrine of federal review of errors of local law. It is, therefore, most 
important in its implications. Under it it seems that any decision of a 
state court on the conflict of laws raises a federal question (a) under 
the full faith and credit clause, if a state statute is denied its proper 
application, (b) under the Fourteenth Amendment, if a statute is im- 
properly applied to bring within the jurisdiction of a state’s law a case 
properly lying without it, (c) under both clauses, a fortiori, if both 
situations above concur. 

State decisions on doctrines of the conflict of laws are in hopeless 
confusion.** The consequent possibility of error in their application 
may serve to bring an unexpectedly large number of cases into the 
Supreme Court, if the doctrine apparently announced in the principal 
case is to stand. This is, furthermore, a field in which no practical 
necessity, arising out of jealousy between the states, requires that the 
Supreme Court be a continual arbiter of the correctness of state de- 
cisions. Some escape from the implications of the principal case seems, 
therefore, desirable. Perhaps the most plausible way out may be a 
happy construction of its facts to assimilate it to the cases outrageously 
and fraudulently denying a federal right. 





INHERITANCE TAXES: JURISDICTION TO TAX SUCCESSION TO SHARES 
or Stock. — Inheritance taxes * are generally supported not as property 
taxes but as excises exacted for the privilege of transferring or receiving 
property on the death of its owner.? As excises, such taxes may be up- 
held although they burden kinds of property not subject to direct 





21 See J. H. Beale, “ What Law Governs the Validity of a Contract,” 23 
Harv. L. Rev. 1, 79, 194, 260. 

1 Under this term are included both succession and estate taxes. State 
inheritance taxes are almost universally construed as succession or legacy taxes, 
deductible from the shares of the individual distributees. In a few states, 
the tax is laid on the passing of the estate as a whole, and is payable out of 
the residue. See GLEASON AND Orts, INHERITANCE TAXATION, 2 ed., 17 et seq. 
The United States tax is an estate tax. Edwards v. Slocum, 264 U. S. 61 (1924); 
Plunkett v. Old Colony Trust Co., 233 Mass. 471, 124 N. E. 265 (1919). In 
England, both estate and succession taxes are levied. See note 7, infra. 

2 United States v. Perkins, 163 U. S. 625 (1896); Estate of McKennan, 
25 S. Dak. 369, 126 N. W. 611 (1910). See Welch v. Treasurer, 223 Mass. 87, 
95, 111 N. EB. 774, 778 (1916). See 4 Coorey, Taxation, 4 ed., $1721 et seq; 
GLEeAson AND Oris, op. cit., 8. This is true even though a lien is imposed for 
the payment of the tax, or the statute in terms lays the tax on the property. 
State v. Ferris, 53 Ohio St. 314, 41 N. E. 579 (1805); Gelsthorpe v. Furnell, 
20 Mont. 299, 51 Pac. 267 (1897). Contra, Bittinger’s Estate, 129 Pa. St. 338, 
18 Atl. 132 (1889); Williams v. State, 125 Atl. 661 (N. H., 1924). 

Canadian inheritance taxes have been generally construed as levied on the 
property itself, not on the succession. Re Doe, 19 B. C. R. 536 (10914); Re 
Cust, 2r D. L. R. 366 (1915). See The King v. Lovitt, [1912] A. C. 212, 223. 
See S. Quigg, “Succession Duties in Canada,” 2 Can. Bar Rev. 40. 

Since the Federal Government grants no privilege in the passing of property 
at death, the federal estate tax must rest solely on the general taxing power 
ag all “yest of taxation within the Union. Knowlton v. Moore, 178 U. S. 
41 (1900). 
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taxation,’ and although they utilize modes of assessment forbidden in 
property taxation.* Therefore, in addition to its power to levy a suc- 
cession tax on all property subject to its property taxes, a state has 
also jurisdiction, for the purpose of an inheritance excise, over any 
transfer of property wherever situated which is effected by, or whose 
validity depends upon, its law.’ And the constitutional requirement 
of fairness which forbids taxation of tangible property permanently 
located outside the state and taxable there, has no application to in- 
heritance taxes. Under these principles, a tax is exigible upon all 
property within the state even if owned by a non-resident decedent, 
since it is clearly under that state’s control and passes by virtue of 
its law.’ Personal property of residents outside the state is also 
universally subjected to the tax * on the tenuous ground that the domicil 
may charge for the use of its law which the situs applies in distributing 
the decedent’s estate.® 





3 United States v. Perkins, 163 U. S. 625 (1896) (state may tax legacy 
to the United States) ; Snyder v. Bettman, 190 U. S. 249 (1903) (United States 
may tax legacy to state); Plummer v. Coler, 178 U. S. 115 (1900) (United 
States bonds, exempted from taxation in any form, subject to state inheritance 
tax); Murdock v. Ward, 178 U. S. 139 (1900) (same subject to federal in- 
heritance tax) ; Orr v. Gilman, 183 U. S. 278 (1902) (state inheritance tax on its 
own tax-exempt bonds). See Thomas Reed Powell, “ Extra-territorial Inheritance 
Taxation,” 20 Cor. L. Rev. 1. 

4 Magoun v. Illinois Trust and Savings Bank, 170 U. S. 283 (1898) (differ- 
ent rates for different classes of transferees); New York Trust Co. v. Eisner, 
256 U. S. 345 (1921) (progressive rates). See Ross, INHERITANCE TAXATION, 
§§ 21-23, 26. 

5 In re Hull’s Estate, 111 App. Div. 322, 97 N. Y. Supp. 7or (1906); People 
v. Griffith, 245 Ill. 532, 92 N. E. 313 (1910). See Welch v. Treasurer, 223 Mass. 
87, 92, 111 N. E. 774, 777 (1916); State v. Probate Court, 128 Minn. 371, 381, 
150 N. W. 1094, 1097 (1915). See Ross, op. cit, § 50.. 

6 See Union Transit Co. v. Kentucky, 199 U. S. 194, 211 (1905). 

7 State v. Dalrymple, 70 Md. 5094, 17 Atl. 82+(1889); People v. Griffith, 
245 Ill. 532, 02 N. E. 313 (1910); Barclay’s Trustee v. Commonwealth, 156 Ky. 
455, 161 S. W. 510 (1913). 

The maxim mobilia sequuntur personam is summoned to serve as tax col- 
lector on incorporeal assets of a domiciled decedent, but is, inconsistently, dis- 
missed as a bothersome impediment whenever property of a non-resident may 
otherwise be deemed to have a situs within the state. See Matter of Whiting, 
150 N. Y. 27, 30, 44 N. E. 715, 716 (1896); Blackstone v. Miller, 188 U. S. 
189, 204, 205 (1903); Im ve Manchester, [1912] 1 Ch. 540, 550, 551. 

Inheritance tax ‘statutes are generally framed in very broad terms to cover 
all property in the state. See 1916 Me. Rev. Srat., c. 69, §1. (“All property 
within the jurisdiction of this state and any interest therein, whether belonging 
to inhabitants of this state or not, and whether tangible or intangible . . .”); 
1913 Minn. Gen. Srat., § 2271 (3) (“Property within the state... .”). 

The English succession tax does not include property of non-residents in 
England. Thomson v. Advocate-Gen., 12 Cl. & F. 1 (1845). But the English 
estate duty does. Winans v. Att’y-Gen., [1910] A. C. 27. See Dicey, ConFLict 
or Laws, 2 ed., 746 et seq. 

8 Bullen v. Wisconsin, 240 U. S. 625 (1916); Matter of Swift, 137 N. Y. 77, 
32 N. E. 1096 (1893); Gallup’s Appeal, 76 Conn. 617, 57 Atl. 609 (1904). 

® This appears to be the real ground of the tax. The situs’ application of 
the law of the decedent’s domicil seems only a matter of its own convenience; 
but, nevertheless, unless the successor falls within some provision of the law 
of distribution of the decedent’s domicil he cannot take; hence the domicil 
extends a privilege as well as the situs. See Bullen v. Wisconsin, 240 U. S. 625, 





Src’ ao Wm Ss Ss = oo OK eK lL lO 






NOTES 811 





















































n These principles receive a wide variety of application in the taxing 
- of the succession to shares of stock. A share of corporate stock is 
$ neither a debt nor a direct interest in any specific property, of the cor- 
y poration; it is merely a right to share proportionately in the profits of 
e the corporation and, on its dissolution, in the assets remaining after 
t the payment of debts..° The nature and incidents of this right are 
y dependent upon the law of the state which created the corporation and 
\- gave it its powers, and which regulates its affairs. The owner’s interest 
ll is represented by a certificate which may have value quite apart from 
t, its merely evidential character.‘ Succession to the rights of a share- 
yf holder requires registration on the corporation’s transfer books,’* which 
0 may or may not be located in the state of charter. Over various 
il phases of this complex relation between shareholder and corporation 
ig at least five different states may conceivably assert power to levy an 

inheritance tax: (1) The state of domicil of the decedent share- 
- holder; (2) the’ state of domicil of the corporation; (3) any state in 
cy which tangible property of the corporation is situated; (4) the state 
"4 in which the certificates of stock are located at the death of the dece- 
7 dent; (5) the state in which the transfer books are kept. 
n- 1. Indisputably, the state of domicil of the decedent shareholder 
ts may levy a contribution on the shares. Regardless of the domicil 
a: of the corporation, they represent intangible personalty properly 
= having a situs with its owner.** 
er, 2. Equally clear is the right of the state of incorporation to tax the 
IN, succession. Its law governs the rights of the shareholders and must 
le be invoked to make the transfer effective.** Analogously, it would seem 
. 631 (1916). See Joseph H. Beale, “ Jurisdiction to Tax,” 32 Harv. L. Rev. 
I 

’ 587, 628. 
Some states, however, apply only their own law to personal property within 

their jurisdiction without reference to the law of the decedent’s domicil. See 
th, 1924 CALLAGHAN’S ILL. Stat, ANN., c. 39, § 1; 1917 Miss. Cong, § 1380; McCollum 
. v. Smith, Meigs (Tenn.) 342 (1838); Headen v. Cohn, 292 Ill. 210, 126 N. E. 

550 (1920). In such a case, even this slender basis for the tax is lacking. This 
ol- seems especially true when the successor as well as the property is without 
is- the state. Even if the successor is within the state, if the property has already 
ay passed to him by the laws of another state it would seem that the former must 
ng, recognize a title so derived elsewhere. Cf. Cammell v. Sewell, 5 H. & N. 728 
S. (1860). The exact situation does not seem to have been litigated. See Estate 

of Hodges, 170 Cal. 492, 499, 150 Pac. 344, 347 (1915). Cf. 33 Harv. L. Rev. 582. 
ver 10 People v. Dennett, 276 Ilk. 43, 114 N. E. 493 (1016). See Van Allen v. 
be The Assessors, 3 Walk. (U. S.) 573, 584 (1865). See 1 Coox, CoRPORATIONS, 
in 8 ed., 66. 
’)5 11 See New York v. Reardon, 204 U. S. 152, 161 (1907); Bellows Falls 
, Power Co. v. Commonwealth, 222 Mass. 51, 58, 109 N. E. 891, 895 (1015). See 
in note 32, imfra. 
ish 12 See note 30, infra. 
IcT 18 Bullen v. Wisconsin, 240 U. S. 625 (1916); People v. Union Trust Co., 

255 Ill. 168, 99 N. E. 377 (1912); Welch v. Treasurer, 223 Mass. 87, 111 N. E. 
7h 774 (1916). 

ome Matter of Bronson, 150 N. Y. 1, 44 N. E. 707 (1896); McDougald v. 
of Lilienthal, 174 Cal. 698, 164 Pac. 387 (1917); State v. Probate Court, 142 Minn. 
ce; 415, 172 N. W. 318 (1919). And it is immaterial that the certificates of stock 
law are outside the jurisdiction. McDougald v. Lilienthal, supra; State v. Probate 
i Court, supra; Gardiner v. Carter, 74 N. H. 507, 69 Atl. 639 (1908). 
25 


But practical fairness demands that the tax be based only on the proportion 
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that the succession to stock of a federal corporation is taxable by 
the state in which the corporation is located and by whose laws the 
transfer of interests therein is accomplished. The exigibility of such 
a tax is well established as to national banks which are chartered 
to do business in one state only.’> But an interesting question as to 
federal corporations doing business in more than one state is suggested 
by a recent case in the Privy Council,’® holding that the province in 
which is situated the principal office of a bank chartered by the 
Canadian Dominion Government cannot tax the succession to shares 
belonging to a non-resident and transferable only at the branch at 
his domicil.17 Since a corporation created by act of Congress in its 
capacity as a national legislature, and given powers coextensive with 
the Union, is not a foreign corporation in any state, ** and since a 
state may, without rechartering it, make such a corporation having 
its principal office within its boundaries a domestic corporation for 
most purposes, such as attachment and suit, even though it has been 
chartered by other states,!® there would seem to be little reason for 
denying the jurisdiction of that state to tax the transfer of the shares.”° 
The fact that the transfer office might be located elsewhere is im- 
material.”* 





of corporate assets within the state to total assets. Matter of Cooley, 186 N. Y. 
220, 78 N. E. 939 (1906); Kingsbury v. Chapin, 196 Mass. 533, 82 N. E. 700 
(1907); Gardiner v. Carter, supra. See note 23, infra. 

15 Greves v. Shaw, 173 Mass. 205, 53 N. E. 372 (18090); In re Cushing’s 
Estate, 40 Misc. 505, 82. N. Y. Supp. 795 (1903); State v. Probate Court, 128 
Minn. 371, 150 N. W. 1094 (1015). 

16 Brassard v. Smith, 159 L. T. 28 (1925). For the facts of this case, see 
Recent Cases, infra, p. 832. 

17 This case may perhaps be distinguishable as a precedent in the United 
States by reason of peculiarities in the Canadian statutes involved. The British 
North America Act of 1867, §92 (2), limits provincial taxation to “ direct 
taxation within the province,” and the court naturally strove to construe this 
to prevent taxation of the same interest by more than one province. The court 
was also probably influenced by the construction put upon the English succession 
taxes at the time of that Act, under which foreign movables of English decedents 
were included and English assets of foreign decedents excluded. See note 7, 
supra. See the opinions of the court below in 58 S. C. R. 570. Nevertheless 
the case is rested upon the ground that the situs of the shares was the place 
where they might be effectually dealt with, not the province of the head office. 
See Weexty Nores, Jan. 3, 1925, p. 7. Compare Pinkerton v. Manchester, 
etc. R. R. Co., 42 N. H. 424 (1861), holding a transfer made at a branch 
transfer office ineffective until also entered on the books at the main office. 

It does not appear to have been contended that Quebec could have laid 
a proportional tax on the shares, based on the comparative value of the bank’s 
assets in Quebec compared to the total value. See note 14, supra; note 23, infra. 

18 See Commonwealth v. Texas & Pac. R. R. Co., 98 Pa. St. go (1881); 
In re Cushing’s Estate, 40 Misc. 505, 82 N. Y. Supp. 795 (1903). The rule 
is otherwise as to corporations created by Congress acting as a territorial legis- 
lature. State v. Briggs, 116 Ind. 55, 18 N. E. 395 (1888). 

19 Gould v. Texas & Pac. R. R. Co., 176 App. Div. 818, 163 N. Y. Supp. 479 
(1917). But a branch office in the state will not give the corporation a situs 
there. Rosenbaum v. Union Pacific R. R. Co., 2 How. Pr. (N. S.) (N. Y.) 45 
(1884), aff'd in 100 N. Y. 617 (1885). 

20 See notes 23, 24, 25, infra. 

21 Decisions holding that the domicil of a state-chartered corporation may 
impose a succession tax on the shares therein even though the transfer office is 
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Transfers of shares in unincorporated associations are governed by 
principles at once analogous and distinct. Joint-stock companies are 
properly said to be located where they maintain their principal 
offices; ?? the shares represent undivided ownership of the property, 
tangible and intangible, held by the company operating as a business 
unit at that place; hence transfer taxes laid at the main office have 
been sustained, regardless of the domicil of the owner.** A like result 
has been reached in the case of ordinary partnerships.** Similarly, the 
succession to shares in a business trust has been taxed at the seat of 
the trust.?° 

3. Where neither the decedent shareholder nor the corporation on 
whose shares it is desired to lay a succession tax is domiciled within 
the state, collectors and legislators have sought jurisdiction in the 
presence within the state of property owned by such corporation. 
Since, however, the property belongs to the corporation, not to the 
shareholder or his successor,”* both before and after the shareholder’s 
death, and only the intangible interest in the corporation represented by 
the shares has changed hands, no transfer has taken place which de- 
pends for its validity in any way upon the laws of the state in which the 
property lies, and there is consequently no jurisdiction to tax. The 
courts have therefore almost unanimously frustrated these attempts 
to levy tribute, declaring either that the statute in question did not 
sufficiently manifest any such covetous intention on the part of the 
legislature,’ or that, if it did, it was so shamefaced a tearing of the 
corporate veil as to be unconstitutional.”® 





outside the state lend countenance to this view. Matter of Cooley, 186 N. Y. 
220, 78 N. E. 939 (1906); State v. Probate Court, 142 Minn. 415, 172 N. W. 
318 (1919). 

22 In re Willmer’s Estate, 75 Misc. 62, 134 N. Y. Supp. 686 (1911), aff'd 
in 153 App. Div. 804, 138 N. Y. Supp. 649 (1912). Cf. Ricker v. American 
Loan & Trust Co., 140 Mass. 346, 5 N. E. 284 (1885) (so holding as to a New 
York joint-stock company, regarded as partnership by the Massachusetts court). 

23 In re Willmer’s Estate, supra. In this case the rule of fair apportionment 
adopted as to domestic corporations incorporated also in other states was applied. 
See note 14, supra. 

24 Small’s Estate, 151 Pa. St. 1, 25 Atl. 23 (1892). In Commissioners of 
Stamp Duties v. Salting, [1907] A. C. 449, A and B, domiciled in England, 
were conducting a business in New South Wales as partners. It was held that 
upon A’s death that state could tax the succession of his interest in the partner- 
ship. Since at common law title to partnership assets passed to the surviving 
partner, and the representatives of the deceased partner had only a personal 
claim against him, and since, therefore, on strict legal theory the only interest 
passing at A’s death was a chose in action running from one non-resident to 
another, this is a strong decision. See ro Harv. L. Rev. 201. 

25 Thorne v. State, 145 Minn. 412, 177 N. W. 638 (1920). Cf. Priestly v. 
Treasurer, 230 Mass. 452, 120 N. E. 100 (1918). 

26 Russell v. Temple, 3 Dane’s Abr. (Mass.) 108 (1798); Parker v. Bethel 
Hotel Co., 96 Tenn. 255, 34 S. W. 209 (1896). 

27 State v. Dunlap, 28 Idaho, 784, 156 Pac. 1141 (1916); People v. Dennett, 
276 Ill. 43, 114 N. E. 493 (1916); State v. Walker, 226 Pac. 894 (Mont., 1924). 

28 Matter of McMullen, 199 App. Div. 393, 192 N. Y. Supp. 49 (10922), 
aff'd in 236 N. Y. 518, 142 N. E. 266 (1923); Tyler v. Dane County, 289 Fed. 
843 (W. D. Wis., 1923); Shepard v. State, 197 N. W. 344 (Wis., 1924). Contra, 
R. I. Hospital Trust Co. v. Doughton, 187 N. C. 263, 121 S. E. 741 (1924). 
See J. H. Beale, “Progress of the Law — Taxation,” 38 Harv. L. Rev. 281, 
291; 35 Harv. L. Rev. 93; 23 Micu. L. Rev. 272. 
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4. The presence of the certificates of stock within the state seems, 
in theory, a sufficient basis of jurisdiction to tax the succession. Cer- 
tain tangible choses in action are regularly regarded as property 
subject to direct taxation where situated.*® The constitutionality of 
a succession tax on promissory notes made by non-residents and kept 
in the state by the deceased non-resident owner has been sustained.*° 
The same reasoning would apply to certificates of stock. They have, 
indeed, been held subject to a property tax.** When indorsed in blank, 
they are generally treated by the business world as property in them- 
selves, like negotiable instruments; the law so regards them in many 
situations; *® and the Uniform Stock Transfer Act puts them on the 
same basis.** Furthermore, under this Act a delivery without indorse- 
ment passes rights to the transferee corresponding to those of a trans- 
feree without indorsement of a bill or note.** If, in the absence 
of such a statute, a mere change of possession of an unindorsed cer- 
tificate is ineffectual to pass full rights therein,** much the same thing 
may be said of negotiable instruments.** 

Therefore, although a state probably could not constitutionally 
declare title deeds or the evidences of ordinary contracts property 
within the state for inheritance tax purposes,*’ stock certificates seem 
to fall well inside the line as the equivalent of chattels or things having 
more than evidential value. And even though the state under whose 





29 New Orleans v. Stempel, 175 U. S. 309 (1899) (notes and mortgages) ; 
Matter of Morgan, 150 N. Y. 35, 44 N. E. 1126 (1896) (bonds of domestic 
and foreign corporations). Cf. Buck v. Beach, 206 U. S. 392 (1907); Countess 
of Noailles’ Estate, 236 Pa. St. 213, 84 Atl. 655 (1912). 

30 Wheeler v. Sohmer, 233 U. S. 434 (1913). 

31 Bellows Falls Power Co. v. Commonwealth, 222 Mass. 51, 109 N. E. 891 
(1915). 

32 They may be pledged and transferred by delivery. McNeil v. Tenth 
National Bank, 46 N. Y. 325 (1871). They may be attached and garnished. 
Puget Sound Nat. Bank v. Mather, 60 Minn. 362, 62 N. W. 396 (1895); 
Simpson v. New Jersey City Contracting Co., 165 N. Y. 193, 58 N. E. 806 
(1900) ; Direction der Disconto Gesellschaft v. U. S. Steel Corp., 45 Sup. Ct. Rep. 
207 (1925) (holding that a seizure by the English Public Trustee of certificates 
pledged in England by German banks was good against the latter and that 
the corporation was bound to transfer the stock on its books). They may 
be converted. Neiler v. Kelly, 69 Pa. St. 403 (1871). They may be subjects 
of valid gift by delivery. Coffey v. Coffey, 179 Ill. 283, 53 N. E. 590 (1899). Cf. 
Sinot v. Hibernia Nat. Bank, 105 La. 705, 30 So. 233 (1901). They may be 
subjects of larceny. People v. Griffin, 38 How. Pr. (N. Y.) 475 (1869). 
See Matter of Whiting, 150 N. Y. 27, 30, 44 N. E. 715, 716 (1896); Bellows 
Falls Power Co. v. Commonwealth, 222 Mass. 51, 58, 109 N. E. 891, 895 (1015). 
See 1 Coox, Corporations, 8 ed., §13, 2 zbid., §308. See the valuable dis- 
cussion in the brief for the appellee Public Trustee, pp. 16-54, in Direction der 
Disconto Gesellschaft v. U. S. Steel Corp., supra. 

88 See Unrrorm Stock TraNsFER ACT, §§1, 5, 6, 8. 

84 See ibid., § 0. 

85 Daggett v. Davis, 53 Mich. 35, 18 N. W. 548 (1884); Nicholls v. Reid, 
199 Cal. 630, 42 Pac. 298 (1895); French v. White, 78 Vt. 89, 62 Atl. 35 (1905). 
But see Brown v. Omaha Hotel Ass’n, 63 Neb. 181, 183, 88 N. W. 175, 176 
(1901). Cf. First Nat. Bank v. Holland, 99 Va. 495, 39 S. E. 126 (1901). 
See Jones, Piences, §§ 151, 152. 

36 See UnrrormM NEGOTIABLE INSTRUMENTS Law, § 49. 

87 See Wheeler v. Sohmer, 233 U. S. 434, 438 (1913). 
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laws the stock is transferred, and the state whose laws are applied 
to determine the proper transferee, grant a privilege, so also does the 
state which allows the certificate within its borders to pass to that 
transferee. But a purpose to lay a tax so often resulting in a double 
burden should not be imputed to the legislature except on the clearest 
statutory evidence; and this seems the basis of the decisions.** 

5. Finally, it has been argued that the state where the transfer 
books are kept, even though not the domicil of the corporation or 
of the decedent, may tax the succession. Here again, there appears 
to be jurisdiction, since the act of transfer on the books is essential 
to pass full rights in the stock,®® except where the Uniform Stock 
Transfer Act is in force, and is given effect only by the laws of the 
state where the act takes place, and since any act within the juris- 
diction is a proper subject for taxation.*° But this incident in the suc- 
cession should also be regarded as outside the contemplated purview 
of general inheritance tax statutes.41 Where, however, a statute, such 
as Section 1 of the Uniform Stock Transfer Act, makes the transfer of 
the certificate operate as a transfer of the shares, and the transfer on 
the books takes the character of a mere record like a real estate 
registry, all basis for a tax on the act of transfer on the books fails. 

Thus, with the federal estate tax always to be considered, at least five 
different sovereignties may plausibly claim jurisdiction to tax the 
succession to shares of stock. Technical diversification of the grounds 
of their jurisdiction, however, cannot conceal the essential fact that 
all stock succession taxes are burdens on the same economic interest; 
that multiplication of taxes thereon, which undoubtedly discourage the 
accumulation and productive investment of capital, cannot in the long 
run yield a proportionate increase in revenue; and that each additional 





88 Matter of James, 144 N. Y. 6, 38 N. E. 961 (1894); People v. Griffith, 
245 Ill. §32, 92 N. E. 313 (1910); Cassidy v. Ellerhorst, 144 N. E. 252 (Ohio, 
1924). Contra, Stern v. The Queen, [1896] 1 Q. B. 211 (certificates indorsed). 
Cf. Kennedy v. Hodges, 215 Mass. 112, 102 N. E. 432 (1913) (holding stock 
certificates of a non-resident not property “found” within the state for purposes 
of administration). 

39 Modern statutes, or the by-laws of the corporation, universally require that 
transfers must be registered on the corporation books before the transferee 
will become entitled to the rights and subject to the liabilities of a shareholder. 
Brown v. Duluth etc. R. R. Co., 53 Fed. 889 (D. Minn., 1893) ; White v. Bank, 
66 S. C. 491, 45 S. E. 94 (1903). Cf. Boston Music Hall Ass’n v. Cory, 129 
Mass. 435 (1880). See Morawetz, CorPoraTIons, 2 ed., §§ 169, 170. 

40 New York v. Reardon, 204 U. S. 152 (1907). See 4 Coorey, Taxation, 
4 ed., § 16709. 

41 See Dunham v. City Trust Co., ror N. Y. Supp. 87, 115 App. Div. 584 
(1906), aff'd in 193 N. Y. 642, 86 N. E. 1123 (1908). 

But the succession to a registered bond has been held taxable in the state 
of registration, although kept by a non-resident decedent at his domicil, on the 
ground that jurisdiction rested on control over the transfer and that the trans- 
fer must be completed by a change of registration within the state. Bliss v. 
Bliss, 221 Mass. 201, 109 N. E. 148 (1015). Cf. Lockwood v. U. S. Steel Corp., 
209 N. Y. 375, 103 N. E. 697 (1913), holding that the situs of shares owned by 
a non-resident in a foreign corporation having its transfer office in New York 
was in New York for purposes of ancillary administration. And see People’s 
Trust Co. v. Kansas City So. R. R. Co., 72 N. Y. L. J. 442 (1924). Cf. 
Brassard v. Smith, supra, note 16. 





816 HARVARD LAW REVIEW 


tax subjects executors and administrators to more red tape and delay 
in settling estates. Yet the introduction of new transfer taxes in 
one state is the signal for a race of emulation in others, whereas indi- 
vidual examples of considerateness have had scant following.*? There 
probably can be no thoroughly effective remedy for the tangle until a 
scheme of uniform inheritance tax laws is adopted, but in the meantime 
the courts should at least apply the palliative of construction against 
double taxation.*® 





THE EFFECT IN AMERICAN CourTs OF ACTS WITHIN THE TERRITORY 
OF AN UNRECOGNIZED GOVERNMENT.! — With the continued refusal ? 
of the United States to recognize the Russian Soviet* Government, 





42 In New Hampshire, for example, the succession tax on personal property 
of non-resident decedents in the state was repealed by 1915 Laws, c. 106, p. 116; 
but the handicap resulting when other states failed to follow suit caused a re- 
imposition of the tax by 1921 Laws, c. 70. 

Massachusetts has gone through one more stage. By 1907 Srart., c. 563, §3, 
property of non-resident decedents in the commonwealth was exempted where 
their domicils made a like exception in favor of Massachusetts decedents; by 1912 
Srat., c. 678, all non-residents’ property except real estate was exempted; but 
when other states continued their taxes as before, property of resident decedents 
elsewhere was again taxed, by 1916 Srart., c. 268, §3; and by 1920 Srar,, 
c. 396, §1, personal property of non-resident, decedents was again included, 
though with a reciprocal provision. Under 1922 Srar., 0. 403, $3, exempting 
most property of non-residents in the state, real estate and stock in Massachusetts 
corporations and national banks is still taxable. 

A few states exempt personal property of non-resident decedents altogether. 
See 1923 R. I. Gen. Laws, c. 39, §1. And some states have adopted reciprocal 
exemption provisions as to non-residents’ personalty. See 1919 Tenn. Acts, 
c. 46, § 3. 

43 Tennessee v. Whitworth, 117 U. S. 129, 137 (1886); Matter of Cooley, 
186 N. Y. 220, 78 N. E. 939 (1906); State v. Davis, 88 Kan. 849, 129 Pac. 
1197 (1913). See Fuller v. Tax Comm’r, 121 S. E. 478, 481 (S. C., 1924). 

1 This Note does not consider the effect of political recognition upon acts 
done previously to recognition. English and American courts give such acts 
validity from their inception. Oetjen v. Central Leather Co., 246 U.S. 297 (1918) ; 
Luther v. Sagor & Co., [1921] 3 K. B. 352; Russian Commercial Industrial Bank 
v. Comptoir d’Escompte de Mulhouse, [1923] 2 K. B. 630; Banque Inter- 
nationale de Commerce de Petrograd v. Goukassow, [1923] 2 K. B. 682. See 35 
Harv. L. Rev. 607; 37 Harv. L. REv. 606; 31 Yate L. J. 82. 

Disastrous commercial results from these English cases of 1923, which held 
retroactively valid Soviet decrees dissolving Russian corporations which had con- 
tinued business in foreign countries, have been averted by the recent dispositions 
of the appeals in the House of Lords. There the Soviet decrees have been con- 
strued as not dissolving the corporations but merely as bringing them into a rela- 
tion with the Soviet Government analogous to the relation of the Emergency 
Shipping Board and the United States Government. Russian Commercial and 
Industrial Bank v, Comptoire d’Escompte de Mulhouse, [1925] A. C. 112; Banque 
Internationale de Commerce de Petrograd v. Goukassow, [1925] A. C. 150. 

2 Theoretically, once a government having complete internal control comes 
into existence, it is immediately entitled to the privileges of a sovereign state. 
See BLUNTCHLI, VOLKERRECHT, §§ 3, 35; Hatz, INTERNATIONAL Law, 7 ed., §§ 2, 
26; Tuomas Baty, “So called De Facto Recognition,” 31 Yate L. J. 469. The 
prevailing practice, however, makes recognition the criterion of privileged mem- 
bership in the family of nations. See 1 Moore, Dicest or INTERNATIONAL LAW, 
§ 27; 1 OppENHEIM, INTERNATIONAL Law, 3 ed., $$ 71, 72; Dana’s WHEATON, 
INTERNATIONAL LAw, § 21. 

8 In July, 1923, the former Russian Federal Soviet Republic was amalgamated 
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a puzzling problem is beginning to reach American courts. Cases 
involving the effect to be given to the allegedly sovereign acts of the 
Russian government — cases of confiscation* and the dissolution 
of Russian corporations °—have already come before them. And 
in the natural order of things they may expect soon to face the 
more difficult situation where private individuals ask for recognition 
of rights and obligations as created in the territory of Russia — recog- 
nition of private contracts, private transfers of personal property, 
marriages, divorces. How will the courts treat these? 

An American court may be asked to do two things when a case 
before it involves acts in Russia. It may be asked only to notice 
the existence of certain facts which have occurred in Russia. Suppose 
a trustee, sued to account for his res situated in Russia, pleads that 
the res has been destroyed under the orders of the Soviet. Here the 
court is asked merely to acknowledge the relevant fact that the res 
has been destroyed. Whether the destruction were by order of a recog- 
nized or an unrecognized government is of no more importance than 
whether it were the result of an accidental or intentional fire. In 
accepting such a fact, a court is untroubled by any political con- 
siderations.® 

But a court may also be asked to recognize the existence of certain 
legal rights and obligations between individuals. The court’s task 
now becomes more complicated. Anglo-American jurisprudence does 
not conceive of such rights and obligations as springing into being of 
themselves. They must be created by some Jaw.’ And under the 
theory of territorial jurisdiction generally accepted for private inter- 
national law, they must be created by the law of the territory within 
which the parties have acted. The court, therefore, must find as a 
fact what that law is. 

In making such a determination, it has been the theory of courts 
ever since the development of modern law under stable and apparent 
sovereigns, that the law of a territory will be considered to be that 





with other Russian governments to form the Union of Socialist Soviet Republics. 
See 20 LeacurE or Nations TREATY SERIES, 170. 

4 Sokoloff v. National City Bank, 239 N. Y. 158, 145 N. EB. 917 (1924), affirm- 
ing 208 App. Div. 627, 204 N. Y. Supp. 69 (1924), which reversed 120 Miso. 252, 
199 N. Y. Supp. 355 (1922). For the facts of the case in the N. Y. Court of 
Appeals, see Recent Cases, infra, p. 832. The opinions in all three courts are 
especially valuable on the general subject. 

5 Joint Stock Co. v. National City Bank, 210 App. Div. 665, 206 N. Y. Supp. 
476 (1924); Murphy v. Second Russian Insurance Co., 208 App. Div. 144, 203 
N. Y. Supp. 234 (1924) ; Hennenlotter v. Norwich Fire Ins. Co., 207 N. Y. Supp. 
588 (Sup. Ct., 1924); Russian Re-Insurance Co. v. Stoddard, 211 App. Div. 132, 
207 N. Y. Supp. 574 (1025); Andre v. Beha, 208 N. Y. Supp. 65 (App. Div., 
1925); James v. Second Russian Ins. Co., 239 N. Y. 248, 146 N. E. 369 (1925). 
For the facts of the James case, see Recent Cass, infra, p. 833. 

6 Cf. Bourne v. Bourne, 209 App. Div. 419, 204 N. Y. Supp. 866 (1924). Here 
the court, reviewing the findings of a referee, properly held that the mere fact 
of a decree of confiscation by an unrecognized government was of no importance 
as proof of actual loss of the property. A decree of a recognized government, of 
course, would be conclusive of such loss since it would transfer title. 

7 See 1 Beate, Conriict or Laws, § 138. 

8 See Story, Conrrict or Laws, 8 ed., §18; Dicey, Conriicr or Laws, 56; 
1 Beate, Conriict or Laws, §§ 70-78. 
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law given sanction by the sovereign of that territory.’ There is prob- 
ably nothing inherently requiring the acceptance of such a theory. 
But as a matter of practical jurisprudence it is eminently sound. It 
identifies the territorial law which the courts are to find as a fact with 
the promulgations of a sovereign which are almost invariably the law 
enforced in the territory, and which are certain, uniform, and officially 
discoverable. It lays down a standard for finding the foreign law 
which gives continuity and consistency to the court’s administration 
of its conflict of laws problem. It avoids embarrassment of the 
political department in relations with a foreign sovereign who asserts 
that the law he sanctions is the law of the territory. And whatever 
its justification, on no occasion has any other test of foreign ter- 
ritorial law been applied by an Anglo-American court.’° The only 
authority which can be suggested to the contrary is found in cases 
concerning the effect of acts done in the Confederate states during 
the Civil War, all of which are explicable on other grounds.** 

As soon as such a test is adopted, however, the court’s method of 
determining the foreign law is limited by the Federal Constitution. 
For the finding of the fact of foreign law then depends upon the 
finding of the fact as to who is the sovereign of the territory. And 
as an argumentative development from the power over foreign affairs 





® See 1 Beate, Conriict or Laws, § 101. 

10 Cf. United States v. Rice, 4 Wheat. (U. S.) 246 (1819), turning upon the 
construction of a revenue act; MacLeod v. United States, 299 U. S. 416 (1913), 
depending upon the construction of an executive order permitting the resumption 
of trade relations with Philippine ports. 

11 These cases are collected together in 44 Am. Dic., Cent. ed., 1964 et seq. 
They may be classified into two general groups. One class concerns the effect 
of acts of the Confederate Government as a belligerent military power. Here 
the recognition of Confederate belligerency by the Federal Government explains 
the cases without any necessity to invoke a doctrine of “de facto law.” United 
States v. Thomas, 15 Wall. (U. S.) 337 (1872); Hubbard v. Harrenden Express 
Co., 10 R. I. 244 (1872). 

Another class recognizes the acts of the Confederate states as valid to create 
private rights, in so far as they were not “in aid of the Rebellion.” These cases 
can be explained on the ground that since in legal theory the Confederate states 
did not leave the Union, their state governments continued to function under the 
Constitution, and the state legislatures, although the members might be subject 
to quo warranto for failure to take the oath to support the Constitution, con- 
tinued to exercise their proper powers in any way which did not infringe upon 
the rights of the National government and other states. Therefore, not only did 
the pre-secession law of each state continue throughout the Civil War, but newly 
created law of a character not beyond the powers of a state legislature was de 
jure law. Thorington v. Smith, 8 Wall. (U. S.) 1 (1868); Baldy v. Hunter, 171 
U. S. 388 (1897); Dilliard v. Alexander, 9 Heisk. (Tenn.) 719 (1872). Cf. Texas 
v. White, 7 Wall. (U. S.) 700 (1868) ; Hanauer v. Woodruff, 15 Wall. (U. S.) 429 
(1872). See, however, a famous dictum of Chase, C. J., in Texas v. White, 
supra, at 733. “It may be said perhaps with sufficient accuracy that acts neces- 
sary to peace and good order among citizens, such, for example, as acts sanction- 
ing and protecting marriage and the domestic relations, governing the course of 
descents, regulating the conveyance and transfer of property real and personal, and 
providing remedies for injuries to person and estate, and other similar acts which 
would be valid if emanating from a lawful government, must be regarded in general 
as valid when proceeding from an actual though unlawful government.” 

And see the dictum in Sokoloff v. National City Bank, 239 N. Y. 158, 165, 
145 N. E. 917, 919, concerning these Confederacy cases. 
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delegated to the executive department of the Federal Government, 
it is a well-established doctrine of our constitutional law that an 
American court can accept no evidence to establish the identity of a 
foreign sovereign but the statement of the federal executive ‘* depart- 
ment. ‘Therefore, an American court, if it assumes to apply the law 
of the sovereign as territorial law, cannot find as a fact the existence 
of any Russian law differing from that of the Kerensky Provisional 
Government still recognized by our State Department as the Russian 
sovereign.’* While it may fully recognize physical facts occurring in 
Russia, and while it may recognize the Russian origin of certain 
relations which for peculiar reasons need not be created by law, it 
cannot recognize, as being created under any law differing from that 
of the Provisional Government, rights or obligations which it requires 
to be created by Russian territorial law.** 

The logic of these accepted principles admittedly produces an 
unfortunate practical situation at the present time. Through no 
fault of the principles, but through an unusual political misadjustment, 
we have a situation without parallel in modern legal history, in which 
it seems that our courts must deny the existence of the actually 
functioning law of Russia, under which Russians must live and have 
their economic and social relations, and assume that millions of 
people are regulating their lives by a law that has been dead for 
seven years. 

Except for the possible case of marriage,’° there seems to be no 
basis in the common law for a theory that the law of a forum may 





12 Wilson v. Suffolk Ins. Co., 13 Pet. (U. S.) 415, 420 (1839); Kennett v. 
Chambers, 14 How. (U. S.) 38, 51 (1852). See 1 WiLoucHBy, CONSTITUTIONAL 
Law, 194. See Clarence A. Berdahl, “ The Power of Recognition,” 14 Am. Jour. 
Int. Law, 519; 17 Am. Jour. Int. Law, 742. And see Melville F. Weston, 
“Political Questions,” 38 Harv. L. Rev. 296, 315 et seg. The English practice 
similarly refers the question of the existence of a foreign sovereign to the execu- 
tive department. Duff Development Co. v. Kelantan Government, [1924] A. C. 
797; Mighell v. Sultan of Johore, [1894] 1 Q. B. 158. At first the courts at- 
tempted to determine for themselves the identity of a foreign sovereign. The 
Josefa Segunda, 5 Wheat. (U. S.) 338, 357 (1820); Consul of Spain v. The Con- 
ception, Fed. Cas. No. 3,137 (D. S. C., 1820), reversed in La Conception, 6 Wheat. 
(U. S.) 235 (1821). 

18 Russian Government v. Lehigh Valley R. R. Co., 203 Fed. 133, 135 (S. D. 
N. Y., 1923). The position of this government is peculiarly anomalous. See Amos 
S. Hershey, “ The Status of Mr. Bakmetieff,” 16 Am. Jour. Int. Law, 426; Lewis 
Connick, “ Soviet Decrees in American Courts,” 34 Yate L. J. 409, 504. 

14 It would seem that a party contesting in a state court the application of 
an unrecognized sovereign’s law would have a right to have the identity of the 
foreign sovereign found by reference to the State Department, upon denial of 
which he might sue out a writ of certiorari to the Supreme Court under U. S. 
JupicraL Cope, § 237(b), to review the denial of a “title, right, privilege or 
immunity specially set up or claimed under the Constitution . . . of the United 
States.” There seem to be no cases on the point. 

18 During the period of the universality of the Roman Church, England, in 
common with all European countries, recognized the creation of the marriage 
telation by the non-territorial universal canon law. Although with the Reforma- 
tion the ecclesiastical and secular powers became merged in England, the con- 
ception that the marriage relation is an institution of a universal law of all 
Christendom and is only recognized and regulated but not created by territorial 
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recognize some fundamental rights as being created by the acts of the 
parties alone without the intervention of any law.'* Consequently, 
a court which feels strongly the desirability of finding an escape from 
the practical difficulties of the Russian Soviet situation apparently 
must do so by abandoning the theory that the law of a territory is 
the law promulgated and sanctioned by a territorial political sovereign. 
It is entirely within the power of a court so to change its decisional 
conflict of laws doctrine. It seems, therefore, that a court might hold 
that where forces of the actual organized social control within a ter- 
ritory — whether or not identical with the entity which the court must 
recognize as sovereign of the territory—are so far regulating life 
within it that the consequences attached to acts therein are definite, 
uniform, and predicable, then those consequences should be given 
recognition by the court for the same practical reasons of international 
justice which would lead it to recognize them as foreign-created rights 
if they arose under the territorial sovereign’s law. ‘The fact of ter- 
ritorial law is thus made identical with that of the “law” of the 
actual organized social control, rather than with that of the law of 
the sovereign in political theory. If this test of foreign territorial law 
be accepted, the fact of political sovereignty need be found only 
when the right which the court is asked to recognize is of a nature 
associated with or derived from political sovereignty. A claim by 
the Soviet as sovereign,’’ or a claim of title by a transferee ** of 





law, still persists in our jurisprudence. See 1 Bishop, NEw COMMENTARIES ON 
MarriaGE AND Drvorce,. §§ 833, 834: “ What we call our marriage laws are 
merely a recognition of a universal law which antedates them.” See also Srory, 
ConFiicr oF Laws, 8 ed., §109. Cf. Connolly v. Woolrich, 11 L. Can. J. 
197 (1867); Wall v. Williamson, 8 Ala. 48 (1845). But cf. In re Berthell, 38 
Ch. D. 220 (1887). 

It might be possible, therefore, for an American court to recognize a Russian 
marriage under Soviet law even though it would not recognize that any rights 
could be created under such a law. Except for this historical accident, however, 
there is no developed idea of a jus gentiwm in the common law. See note 8, 
supra. 

16 In the civil law there is an extensive theory of a jus gentium under which 
rights may arise without the creative force of a positive territorial law. Marriage 
falls within this as a part of “natural law.” See Dic. (Munro trans.) I, 1, 1. 
And see I, 1, 5: “It was by this same jus gentium that war was introduced, 
nations were distinguished, kingdoms were established, rights of ownership were 
ascertained, boundaries were set to domains, buildings were erected, mutual traffic, 
purchase and sale, letting and hiring of obligations in general were set on foot, 
with the exception of a few of these last which were introduced by the civil law.” 

Pressed to the necessity, therefore, a civil-law court might by the application 
of this jus gentium recognize at least the important fundamental transactions oc- 
curring within a territory without having to find behind them the creative force 
of an unrecognized sovereign’s law. But the difficulties of finding bounds for the 
application of such hazily defined principles are obvious. 

17 When the recognized government and the unrecognized government both 
claim property within the jurisdiction, the recognized government will be suc- 
cessful. The Rogdai, 278 Fed. 204 (N. D. Cal., 1920); Emperor of Austria ». 
Day and Kossuth, 3 De G., F. & J. 217 (1861). When the unrecognized govern- 
ment claims succession to the property belonging to the former government, it 
will be denied relief. The Pensa, 277 Fed. 91 (E. D. N. Y., 1921); The Hornet, 
Fed. Cas. No. 6,705 (D. N. C., 1870); City of Berne v. Bank of England, 9 
Ves. 347 (1804). Cf. The Annette, [1919] P. 10s. The present recognized 
Russian Government may sue in American courts. Russian Govt. v. Lehigh Valley 
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goods confiscated by a professedly sovereign act, would still require 
the conclusive finding of the fact of sovereignty by the federal execu- 
tive. But on this theory the enforcement of rights between private 
individuals arising out of their acts in Russia would raise no question 
of the fact of Russian political sovereignty. 

As a theoretical proposition any departure from the conception 
of the territorial law as the sovereign’s law is dangerous jurisprudence. 
Once the bright lines of the sovereign’s official law are broken through, 
there are no other equally clear boundaries to check the court’s pro- 
gression into the mazes of applying “natural law” and “ natural 
justice” as foreign law. And although, in terms, a court adopting 
this viewpoint may be disclaiming any interest in the political sov- 
ereignty involved, it will, in fact, usually be recognizing for all prac- 
tical purposes except the right to sue as sovereign, a government which 
the State Department is trying to keep internationally isolated. 

Specifically applied to the present Russian situation, some of these 
dangers disappear. The Soviet Government’s law, which in fact is 
the “law” of the organized social control of Russia today, is as 
definite, stable, and officially accessible as was ever any law of a recog- 
nized Russian government. It is embodied within the bright lines of 
a code which will prevent the courts from sliding away from it into a 
chaos of “ natural law.” 7° And the warning that a next case may not 
so certainly carry its own safeguards against the abuse of this break- 
down of settled principles may perhaps be minimized by the improb- 
ability that a parallel political situation will often arise. But the vital 
consideration of the embarrassment of the State Department remains. 
This is the immediate factor to be balanced against the needs of prac- 
tical justice and commercial intercourse. 

It is a curious phenomenon that for all the apparently tremendous 
potentialities in this Russian problem, it is still moot. No case has 
yet been litigated in which the effect of the acts of private individuals 
in Russia has had to be determined. The cases so far have involved 
attempts to sue either by the Soviet itself as sovereign,”° or by claim- 


R. R. Co., 293 Fed. 135 (S. D. N. Y., 1923). Or the Russian Government’s as- 
signee. Agency of Canada Car & F. Co. v. American Can Co., 258 Fed. 363 (2nd 
Circ., 1919). And the unrecognized government will even be denied relief for a 
claim arising out of a transaction into which it has entered seeking only to 
recover its own property. Russian Socialist Fed. Sov. Rep. v. Cibrario, 235 N. Y. 
255, 139 N. E. 259 (1923). See 31 Yate L. J. 534. Relief will likewise be denied 
a committee of the unrecognized government. Preobazhenski v. Cibrario, 192 N. Y. 
Supp. 275 (Sup. Ct., 1922). It seems as if the court might well in these last two 
cases have appointed a temporary receiver pending recognition. Cf. Steam Saw- 
mills, Ltd. v. Baring Bros. & Co., [1922] 1 Ch. 244. Notwithstanding the denial 
of the privilege to sue, the unrecognized government is immune from suit. Wulf- 
sohn v, Russian Socialist Fed. Sov. Rep., 234 N. Y. 372, 138 N. E. 24 (1923). 
Cf. Nanavil v. Olmsk All-Russian Govt., 237 N. Y. 150, 142 N. E. 569 (1923). 
See Alfred Hayes, “ Private Claims against Foreign Sovereigns,” 38 Harv. L. Rev. 
509, 619. Nor can the unrecognized government be sued as a foreign corporation. 
Wulfsohn v. Russian Socialist Fed. Soviet, 200 App. Div. 902, 192 N. Y. Supp. 
958 (1922), reversing, in memorandum opinion, 118 Misc. 28, 192 N. Y. Supp. 
282 (1922). 

18 Cf, Luther v. Sagor, [1921] 1 K. B. 456. 

19 See Boris M. Komar, “ Legal System of Soviet Russia,” 10 Am. Bar. 
Assn. J. 349, 434. - 20 See note 17, supra. 
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ants under its allegedly sovereign acts,** and the refusal of the courts 
to give any relief is in accord with either of the lines of thought de- 
veloped above. The only indication of the probable attitude of the 
courts is a significant dictum of Judge Cardozo of the New York 
Court of Appeals, in Sokoloff v. National City Bank,?* suggesting 
that possibly “a body or group which has vindicated by the course 
of events its pretensions to sovereign power, but which has forfeited 
by its conduct the privileges or immunities of sovereignty, may 
gain for its acts and decrees a validity quasi-governmental, if violence 
to fundamental principles of justice or our own public policy might 
otherwise be done.” In so far as this suggests that the courts might 
on any theory recognize Soviet acts as having a sovereign character, 
it seems to go beyond the power of American courts. 

The decided cases, however, do suggest a valuable method of ap- 
proach to cases which may arise. Although in all of them there has 
been a short answer, on the political ground, to the alleged claim, the 
courts have avoided passing on the political question by deciding 
the cases on independent reasons. So two recent cases °° which might 
have entailed a consideration of the effect of a Soviet decree dissolving 
Russian corporations operating in the United States were disposed 
of on the ground that whether or not the corporations were officially 
dissolved the local branches had sufficient existence to sue ** and to be 
sued *° as corporations. So, too, the Sokoloff case could have been 
decided on the reasoning that no government can confiscate a debt 
without jurisdiction over the creditor.** This approach is commend- 
ably analogous to the judicial process which defers a constitutional 





21 See notes 4 and 5, supra. 
22 239 N. Y. 158, 166, 145 N. Y. 917, 910. 

23 James v. Russian Ins. Co., note 5, supra; Russian Re-Insurance Co. v. 
Stoddard, note 5, supra. 

24 The doctrine of de facto corporations denies collateral attack to one who has 
acted with the alleged corporation on a corporate basis, even when the purported 
_ corporation has not acted under color of law. Stoutimore v. Clark, 70 Mo. 471 
(1879); Coxe v. State, 144 N. Y. 306, 39 N. E. 400 (1895). Contra, Imperial 
Building Co. v. Board of Trade, 238 Ill. 100, 87 N. E. 167 (1909). See WARREN, 
Cas. ON CorPoRATIONS, 2 ed., 617. This principle has been applied to a foreign 
corporation. Ingle System Co. v. Norris, 132 Tenn. 472, 178 S. W. 1113 (10915). 
Cf. United States v. Insurance Companies, 22 Wall. (U. S.) 99 (1874). 

25 Under the doctrine of de facto corporations, while a defendant corpora- 
tion may not be acting under color of law, if it has dealt with the plaintiff on a 
corporate basis it cannot collaterally attack its own corporate existence. United 
States v. Bedbury, 34 Ill. 459 (1864); Miller v. Coal Co., 31 W. Va. 836, 8 S. E. 
600 (1888). See 3 Coox, Corporations, 8 ed., §637; 2 MorAWwetz, PRIVATE 
CorporaTIONs, 2 ed., § 1003; 37 Harv. L. Rev. 610. See contra, 5 THOMPSON, 
CorPORATIONS, 2 ed., § 6569. The defendant corporation might have sufficient 
existence as an unincorporated association to be sued as a legal entity. Cf. United 
Mine Workers v. Coronado, 259 U. S. 344, 383 (1922). But see Russell v. Central 
Labor Union, 1 F. (2d.) 412 (E. D. Ill, 1924). See Wricntincton, UNINCOR- 
PORATED ASSOCIATIONS, 2 ed., § 23; Wesley A. Sturges, “ Unincorporated Associations 
as Parties to Actions,” 33 Yate L. J. 383; 38 Harv. L. Rev. 510; 25 Cot. L. REV. 
104; 34 YALE L. J. 564. 

26 Williams v. Bruffy, 96 U. S. 176 (1877); Russek v. Angulo, 236 S. W. 13! 
(Tex. Civ. App., 1922). Cf. Phoenix Bank v. Risley, 111 U. S. 125 (1884); 
Second Russian Ins. Co. v. Miller, 297 Fed. 407 (2nd Circ., 1923). See 35 Harv. 
L. REv. 960. 
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question until its consideration is absolutely necessary. Dexterous 
employment of this policy may make it unnecessary for courts ever 
to meet troublesome political implications in future cases between 
private individuals who have acted under Soviet law. 
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ADMIRALTY — EXEMPTION FOR NEGLIGENCE— EFFECT OF SUBSEQUENT 
NEGLIGENCE UPON SHIPOWNER’S LIABILITY FOR UNSEAWORTHINESS. — The 
plaintiff’s cargo was carried on the defendant’s vessel under a bill of lading 
containing a clause that “ the steamer shall not be liable for loss or damage 
occasioned by . . . accidents arising in the navigation of the steamer even 
when occasioned by the negligence of the . . . shipowner.” A defective 
rivet allowed water to flow into the hold. The defendant’s servants neg- 
ligently failed to discover it until long afterwards. The court below held 
that the vessel was unseaworthy when it left port, but that since due care 
in the use of the pumps would have saved half the cargo, the plaintiff 
could only recover half its value. Both parties appealed. Held, that the 
unseaworthiness was the “dominant” cause of the entire injury. Plain- 
tiffs appeal allowed. The Christel Vinnen, [1924] P. 208. 

In the United States agreements exempting the shipowner from liability 
for negligence in the carriage of goods are void as contrary to public policy. 
Liverpool Steam Co. v. Phoenix Ins. Co., 129 U. S. 397. The Harter Act 
so provides. Calderon v. Atlas Steamship Co., 170 U. S. 272. See 27 Strat. 
aT L. 445, 1918 U. S. Comp. Srat., §§ 8029, 8030. An express agreement 
that the contract shall be governed by a foreign law permitting such an 
exception is equally void. The Kensington, 183 U. S. 263; Knott v. Botany 
Mills, 179 U. S. 69. In England, however, the shipowner may exempt him- 
self from liability for negligence. The Duero, 2 A. & E. 393. But liability 
for unseaworthiness must be expressly excepted, and an exception for neg- 
ligence does not include it. The Vortigern, [1899] P. 140; Thin v. Richards, 
[1892] 2 Q. B. 141. Cf. The Carib Prince, 170 U. S. 655. See CARvER, 
CARRIAGE BY SEA, 6 ed., §§ 79, 102a. Where both factors are present, a 
determination of the cause of the injury is therefore decisive. In the in- 
stant case, the unseaworthiness of the ship proximately caused the inrush of 
water. Cf. United States v. Freeman, 4 Mason, 505 (1st Circ.). See Joseph 
H. Beale, “The Proximate Consequences of an Act,” 33 Harv. L. REv. 
633, 650. Cf. Henry W. Edgerton, “Legal Cause,” 72 U. or Pa. L. REv. 
211, 232, 352. The subsequent failure to pump was also a proximate cause 
of the damage. But a subsequent nonfeasance does not render a former 
cause remote. Western Union v. Huffman, 208 S. W. 183 (Tex. Civ. App.). 
See Joseph H. Beale, supra, 33 Harv. L. Rev. 633, 639. Nor would liability 
for the vessel’s unseaworthiness necessarily be “ insulated ” by a subsequent 
misfeasance either negligent or intentional. Lane v. Atlantic Works, 111 
Mass. 136; Mitchell v. Churches, 119 Wash. 547, 206 Pac. 6. See 16 Harv. 
L. Rev. 227; 36 ibid. 110; 37 ibid. 391. Consequently, where an injury 
tesults from a cause not excepted by a bill of lading, that cause is said to 
be the “dominant” cause of the entire damage, notwithstanding the oc- 
currence of a cause coming within an exemption. The G. B. Booth, 171 
U.S. 450. See P. Samuel & Co. v. Dumas, [1924] A. C. 431, 446. 
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AGENCY — LIABILITY OF PRINCIPAL TO WIFE OF NEGLIGENT AGENT. — 
The plaintiff was injured by the defendant’s automobile because of the 
negligent driving of the defendant’s agent, who was the plaintiff’s husband. 
From a judgment in favor of the plaintiff, the defendant appealed. On 
appeal the court assumed that the agent acted within the scope of his 
employment and that, but for his relationship with the plaintiff, she could 
- have recovered. Held, that since the plaintiff could not have recovered 
against her husband, as agent, the defendant, as principal, is not liable. 
Judgment reversed. Maine v. Maine & Sons Co., 201 N. W. 20 (Ia.). 
At common law any damages actually recovered by the wife became the 
property of her husband. See Turton v. Turton, 6 Md. 375, 381. Her 
recovery under the present circumstances would therefore result in cir- 
cuity of action since the principal could then recover from her husband. 
However, this objection has been removed by modern statutes under which 
the damages would belong to the wife. In some states statutes have re- 
moved the wife’s common-law disability to sue her husband for personal 
torts. See 28 Harv. L. Rev. 109. In others, including Iowa, this in- 
capacity still remains. Peters v. Peters, 42 Ia. 182. See 24 Harv L. 
Rev. 403. Courts supporting the latter view rely upon a public policy 
against actions disturbing to domestic relations. See Longendyke v. Long- 
endyke, 44 Barb. (N. Y.) 366, 368. Conceivably this policy is sufficiently 
strong to prevent a recovery by the wife against the principal which would 
thereby subject the husband to liability as agent. But the instant decision 
is based on the proposition that the principal cannot be held liable unless 
the agent is liable. See 2 Mecnem, AcENcy, 2 ed., § 2012. This state- 
ment seems too broad. Since the principal’s liability arises as a result of 
his agent’s act, if that act is not wrongful, clearly the principal cannot be 
held liable. New Orleans R. R. Co. v. Jopes, 142 U. S. 18; Hobbs v. Ill. 
Cent. R. R. Co., 171 Ia. 624, 152 N. W. 40. But if the agent’s act is 
wrongful, the principal’s liability should thereupon attach and remain un- 
affected by any personal defense inuring to the agent. Contra, Horgan v. 
Boston Elevated Co., 208 Mass. 287, 94 N. E. 386. 


BANKS AND BANKING -—- Deposits — BANK’s RicHT To AppLy Deposit 
To Dest or Depositor Despite Hippen Eguity.— One Hosier gave his 
broker a check with which to buy stock. The broker deposited the check 
in a bank to his own credit. Later the bank applied the proceeds of the de- 
posited check to a prior indebtedness of the broker. The bank had no 
knowledge of the true ownership of the money, but did not change its 
position by reason of the particular deposit. In a creditors’ suit against 
the broker, Hosier intervened against the broker’s receivers and the bank, 
demanding the proceeds of the check. The lower court ordered that the 
money be paid by the bank to the receivers and by the receivers to Hosier. 
The bank appealed. Held, that a bank which has not changed its position 
to its disadvantage by reason of the particular deposit may not set off, 
against the depositor’s debt, a deposit in which there was an unknown equity 
of a third party. Decree affirmed. Fulton Nat. Bank v. Hosier, 295 Fed. 
611 (5th Circ.). 
For a discussion of the principles involved, see NoTEs, supra, p. 800. 


CARRIERS — COMMISSION MERCHANT MERELY DrRECTING CARRIER 10 
Wom To Dettver Not LIABLE FOR FREIGHT.—S shipped tomatoes to It- 
self. The initial carrier issued a straight bill of lading, on which appeared 
a direction to “ Notify W. A. Sharp,” the defendant. The plaintiff, the final 
and delivering carrier, notified the defendant, and the defendant gave the 
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plaintiff a written order, signed, “W. A. Sharp,” to deliver the tomatoes to 
X company, “on payment of freight and all other charges.” The plaintiff 
honored this order but by a mistake collected from X company freight 
charges $61.80 less than the correct amount under the published rates, and 
now sues for that amount. Held, that as the defendant was not the con- 
signor, consignee, nor real owner, and as he had not undertaken to pay the 
freight and so induced the plaintiff to give up its lien on the goods, he was 
not liable for this freight. Judgment for the defendant. New York Central 
R. Co. v. Sharp, 206 N. Y. Supp. 755 (Sup. Ct.). 

The consignor is presumably liable for the freight. This inference may 
be rebutted. Louisville & N. R. R. Co. v. Central Iron & Coal Co., 265 
U.S. 59. The consignee, if he accepts the goods, is liable, even if he is an 
agent of the shipper and the carrier has notice of this fact. The result is 
reached on the theory that, by accepting the goods, he has impliedly promised 
to pay, and has caused the carrier to lose its lien. Great Northern R. R. 
Co. v. Hyder, 279 Fed. 783 (W. D. Wash.). See Penn. R. R. Co. v. Titus, 
216 N. Y. 17, 109 N. E. 857. Any other person who by accepting delivery 
undertakes to pay the freight charges, and thereby induces the carrier to 
release its lien, is liable for them. Southern Ry. Co. v. Collins, 119 S. E. 
833 (S. C.). See Wabash Ry. Co. v. Bloomgarden, 212 Mich. 410, 180 
N. W. 443; Central R. R. Co. v. Williams, 180 N. Y. Supp. 925 (Mun. Ct.). 
Such liabilities, aside from statutory mandates, arise by contract express or 
implied. Louisville & N. R. R. Co. v. Central Iron & Coal Co., supra. In 
the principal case the defendant merely directed the carrier to whom to 
deliver. Neither his acts nor his position in the transaction gave rise to an 
implied contract. That he is not liable seems a sound decision, and salutary, 
in view of the length the courts have gone in imposing the duty to pay pub- 
lished rates on those remotely connected with the transaction of shipment. 
See Western & A. R. Co. v. Underwood, 281 Fed. 891 (N. D. Ga.). 


ConFiicr oF Laws— Contracts —EFFEcT OF STATUTE AT SITUS OF 
MoRTGAGED PROPERTY ON OBLIGATION OF BOND DELIVERED ELSEWHERE. — 
The defendant executed and delivered to the plaintiff, in Philadelphia, a 
bond and a warrant of attorney, secured by the mortgage of certain New 
Jersey land. All the documents were in the New Jersey form. The warrant 
of attorney was addressed to any attorney “of any court of New Jersey 
or elsewhere.” Both parties were domiciled in Pennsylvania. A New Jersey 
statute postpones proceedings on the bond until the mortgage has been 
foreclosed and permits only a deficiency judgment. The mortgagee en- 
tered judgment on the bond in Philadelphia without foreclosing the mort- 
gage. The mortgagor then obtained a rule to show cause why the judg- 
ment should not be opened. Held, that although the bond was delivered 
in Pennsylvania, as the bond and mortgage were substantially one trans- 
action, the parties contracted with reference to the New Jersey law. Rule 
rag McNinch v. A. W. Straub Co., 82 Leg. Intell. 46 (C. P., Phila. 

0.). 

When a contract is valid where made, an express stipulation that its terms 
shall be construed according to some particular law should prevail, for in- 
terpretation is a question of determining what in fact the parties intended. 
White v. Holly, 80 Conn. 438, 68 Atl. 997. See 6 Pace, Contracts, 2 ed., 
§ 3611. The principal case can be supported on this ground if the use of 
the New Jersey forms be considered such an expression of intent. In 
the absence of some express provision, the usual canon of construction is 
that the meaning of words shall be taken to be that at the domicil of the 
person using them. Knights Templars etc. Ass’n v. Greene, 79 Fed. 461 
(S. D. Ohio); Bethell v. Bethell, 54 Ind. 428. Cf. McLoughlin v. Shaw, 
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95 Conn. 102, 111 Atl. 62. But if the parties purposely adopted the lan- 
guage of some New Jersey attorney as their own, instead of using the mean- 
‘ing of their Pennsylvania domicil, this canon might conceivably be disre- 
garded, and the decision of the court sustained. The courts have frequently 
confused questions of the interpretation of contracts with those of validity, 
No question of interpretation arises unless the contract is valid by the law 
of the place where the contract was made. See J. H. Beale, “ What Law 
Governs the Validity of a Contract,” 23 Harv. L. Rev. 1. 


CONSTITUTIONAL LAw — PRIVILEGES AND IMMUNITIES — POWER. OF STATE 
To AppLy Assets OF NoN-RESIDENT DECEDENT EXCLUSIVELY TO CLAIMS OF 
CiT1zEN CREDITORS. — Statutes provide that when administration is taken 
out on the estate of a non-resident decedent, his personal estate found in 
the commonwealth, “after payment of his debts to citizens of this com- 
monwealth,” shall be distributed according to will, if any, or the law of the 
domicil, or turned over to the domiciliary administrator. (1915 Ky. Srar., 
§§ 3898, 3899.) A citizen of Ohio sued the Kentucky administrator of an 
Indiana decedent. The Indiana administrator had sufficient assets to dis- 
charge the claim. After verdict and judgment for the plaintiff, the ad- 
ministrator appealed, contending that no suit by a foreign creditor could 
be maintained under the statutes. Held, that such a construction would 
raise grave doubts as to the constitutionality of the statutes as a denial of 
“privileges and immunities” under Art. IV, § 2, of the Federal Constitu- 
tion, by preferring citizen to non-citizen creditors; and that the interpreta- 
tion most favorable to constitutionality would be adopted. Judgment af- 
firmed. Bertram v. Jones, 266 S. W. 385 (Ky.): 

The Supreme Court has refused to define the “ privileges and immuni- 
ties” protected by the above-mentioned section of the Constitution. See 
McCready v. Virginia, 94 U. S. 391, 395; Conner v. Elliott, 18 How. (U. S.) 
591, 593. The purpose of the clause was “to confer . . . a general citizen- 
ship... .” See 2 Story, THE CoNnsTITuTION, 5 ed., § 1806. Thus a citi- 
zen of a state may sue on a transitory action wherever the defendant may 
be found, subject only to limitations imposed on its own citizens by the 
state of the forum. Chambers v. Baltimore & O. Ry., 207 U. S. 142; 
State v. District Court, 126 Minn. 501, 148 N. W. 463; Eingartner v. Ill. 
Steel Co., 94 Wis. 70, 68 N. W. 664. But see 17 Harv. L. Rev. 54. Cf. 
Canadian Nor. Ry. Co. v. Eggen, 252 U. S. 553; Holt v. Tennallytown & 
Rockville Ry. Co., 81 Md. 219, 31 Atl. 809. And a state may not give 
priority to citizen creditors of an insolvent foreign corporation, as to assets 
found within the state, over foreign creditors. Blake v. McClung, 172 U.S. 
239; Ss. c., 176 U. S. 59; Sully v. American Nat. Bank, 178 U. S. 280; 
Maynard v. Granite State Provident Ass’n, 92 Fed. 435 (6th Circ.). Cf. 
People v. Granite State Provident Ass’n, 161 N. Y. 492, 55 N. E. 1053. 
But see 12 Harv. L. Rev. 429. It would seem that an interpretation of the 
statute in the principal case resulting in the exclusion of foreign creditors 
would conflict with this restriction and the right of a foreign creditor to 
resort to the courts. of the state. The position taken by the court is un- 
doubtedly sound. Miner, Beal & Hackett v. Austin, 45 Ia. 221; McKee 
v. Dodd, 152 Cal. 637, 642, 93 Pac. 854, 856. But see Hunt v. Fay, 7 Vt. 
170, 184. It is axiomatic that when a statute is capable of two interpreta- 
tions, one of which renders it invalid, or casts grave doubt on its constitu- 
tionality, that which will support the statute should be adopted. See United 
States ex rel. Att’y Gen. v. Delaware & H. R. R. Co., 213 U. S. 366, 407-408. 


‘ 


ConTRACTS — CONSTITUTIONAL LAw— Locus CONTRACTUS OF SUBSTI- 
TUTED INSURANCE PoLictieEs — APPLICATION OF STATE STATUTE TO A CON- 
TRACT Mabe IN ANOTHER STATE.— The defendant insurance company, 4 
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Connecticut corporation, made a contract in Tennessee to insure the life 
of X. The policy called for seven-year term insurance and provided that, 
at the sole option of the insured, it could be converted into a twenty-payment 
life policy, bearing the same date and issued at the same age, upon pay- 
ment of the difference between the premiums already paid and those required 
under the converted policy. Through a Tennessee agent of the company, X, 
who was now residing in Texas, applied for a conversion in accordance with 
the conditions of the contract. The substituted policy was sent to the 
Tennessee agent, who mailed it to X in Texas. A Texas statute provided 
that where loss occurred under an insurance contract, failure to make pay- 
ment within thirty days after demand should render the insurance company 
liable to pay the holder of the policy additional damages to the amount of 
twelve per cent of the loss, together with reasonable attorney fees. (1911 
Tex. Rev. Civ. Srat., Art. 4746.) A Tennessee statute provided for a 
twenty-five per cent penalty for a refusal to pay insurance claims within 
sixty days after demand, if it should appear that the refusal was not made 
in good faith. (1917 TENN. Cope, § 3369a 141.) X died, and after his 
representative had demanded payment, suit was brought against the de- 
fendant in the Texas courts. Judgment was rendered for the plaintiff for 
the amount of the policy together with the twelve per cent penalty provided 
by the Texas statute. The case came before the United States Supreme 
Court on writ of error to the Texas Court of Civil Appeals. Held, (1) that 
the substituted policy was a contract made in Tennessee, having been issued 
in discharge of a preéxisting obligation under the original Tennessee con- 
tract; (2) that the state court’s application of the Texas statute to a contract 
made in Tennessee was a violation of the Federal Constitution. Aetna Life 
Insurance Co. v. Dunken, 45 Sup. Ct. Rep. 129. 

A substituted contract, which covers the same subject-matter and com- 
pletely rescinds the original agreement, creates an entirely new obligation. 
Housekeeper Pub. Co. v. Swift, 97 Fed. 290 (8th Circ.); Harrison v. Polar 
Star Lodge, 116 Ill. 279, 5 N. E. 543. See 3 Writuiston, Contracts, § 1826. 
But no new obligation is created by the exercise of an option under a con- 
tract which provides that one party may subsequently determine the kind 
of performance desired. See Burstein v. Phillips, 154 Wis. 591, 143 N. W. 
679; Lockhart v. Bonsall, 77 Pa. St. 53; Colvin v. Weedman, 50 Ill. 311; 
Storm v. Rosenthal, 156 App. Div. 544, 141 N. Y. Supp. 339. See 1 WILLIs- 
Ton, Contracts, § 44. Accordingly, the ratio decidendi of the principal case 
may be supported if it can be said that the substitution of the new policy 
was a fulfillment rather than a modification of the original contract. See 
Dannhauser v. Wallenstein, 169 N. Y. 199, 207, 62 N. E. 160, 162. The 
present case follows state decisions holding that such contracts bind the 
insurer to furnish alternative policies, and that the issuance of a policy in 
discharge of this obligation creates no new contractual relation. Dannhauser 
v. Wallenstein, supra; Silliman v. Int'l Life Ins. Co., 131 Tenn. 303, 174 
S. W. 1131. Cf. Gans v. Aetna Life Ins. Co., 214 N. Y. 326, 108 N. E. 
443. The Supreme Court was aided in its construction of the contract by 
two earlier cases in which the existence of an obligation on the part of the 
insurer to make loans at the demand of the insured was held decisive in 
determining where the loan contract was made. See New York Life Ins. Co. 
v. Dodge, 246 U. S. 357, 373; Mutual Life Ins. Co. v. Liebing, 259 U. S. 
209, 213. The Court might have rested its decision upon the shorter ground 
that the contract upon which the suit was brought was made in Tennessee 
when the company’s agent made an effective delivery of the substituted 
policy by mailing it to X. Northampton Mutual Ins. Co. v. Tuttle, 40 


_N.J.L. 476. See Commonwealth Mut. Ins. Co. v. Knabe & Co., 171 Mass. 


265, 50 N. E. 516. 
For a discussion of the point of constitutionality, see NoTEs, supra, p. 804. 
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ConTRACTS —OFFER AND ACCEPTANCE — GUARANTIES.— The Security 
Elevator Co. was in need of funds. Kipp and others executed a written 
promise to the plaintiff bank, guaranteeing repayment of any loans to be 
made to the Elevator Co. The plaintiff thereupon made advances to the 
Elevator Co., but failed to notify the guarantor of them. When the Ele- 
vator Co. defaulted, the plaintiff bank brought the present action against 
the guarantors. The defendant Kipp moved for judgment notwithstanding 
a verdict for the bank, on the ground that the bank had failed to give 
notice of the advances. He appealed from an order denying this motion. 
Held, that notice of the acceptance of the guaranty was not necessary. 
Judgment affirmed. Midland Bank v. Security Elevator Co., 200 N. W. 
581 (Minn.). 

An offer for a unilateral contract is ordinarily accepted by the doing of the 
act asked for. See CrarK, ContTracts, 3 ed., §27. But where performance 
of the act lies within the peculiar knowledge of the offeree, reasonable steps 
must be taken to inform the offeror of the acceptance. Vyse v. Wakefield, 
6 M. & W. 442. See 1 Witiiston, Contracts, §§ 68-70. See 34 Harv. 
L. Rev. 892. Three views have been taken as to offers to guarantee future 
advances: (1) The view of the instant case that no notice of the acceptance 
is necessary. Stewart v. Knight & Jillson Co., 166 Ind. 498, 76 N. E. 743. 
(2) The view of the Supreme Court of the United States that notice must 
be given in all cases. Adams v. Jones, 12 Pet. (U. S.) 207; Evans v. 
McCormick, 167 Pa. St. 247, 31 Atl. 563. See W. P. Rogers, “ Notice of 
Acceptance in Guaranties,” 5 Cor. L. Rev. 215, 225. (3) The intermedi- 
ate view that notice of the advances must be given within a reasonable time 
after they are made, where the guarantor could: not otherwise be expected 
to learn of them. Bishop v. Eaton, 161 Mass. 496. Cf. Greene v. Simon 
Brown’s Sons, 121 S. E. 597 (S. C.). The third view is supported by con- 
siderations of fairness and policy. See 20 Harv. L. Rev. 485, 586. Under 
any view, however, no further notice is required where the guaranty is given 
simultaneously with the extension of credit, or for an independent consid- 
eration moving from the promisee. Davis v. Wells, 104 U. S. 159; U. S. 
Fidelity Co. v. Riefler, 239 U. S. 17. See Davis Sewing Machine Co. v. 
Richards, 115 U.S. 524, 527. 
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CoRPORATIONS — CoRPORATE STOCK — REFUSAL TO IssUE CERTIFICATE OF 
Stock. — The plaintiff held a certificate representing 130 shares of stock in 
the defendant corporation as security for the payment of a note for $7500, 
made by A. The certificate stood in the name of A and was unindorsed. 
The plaintiff sought to recover on the note and to enforce a lien upon the 
stock in the Circuit Court of Kentucky. The defendant was joined, but 
was dismissed from the suit upon its demurrer. Judgment was rendered 
in favor of A and A was permitted to withdraw the certificate from the 
court exhibits. The plaintiff prayed an appeal, of which the defendant 
corporation had notice. At the request of A, the defendant cancelled the 
certificate and in place of it issued new certificates in favor of X and Y, 
who apparently had notice of the litigation between the plaintiff and A. 
Subsequently the Court of Appeals of Kentucky reversed the judgment be- 
low. The Circuit Court then adjudged that the shares represented by the 
certificate should be sold. A gave notice that the certificate had been can- 
celled, but a sale was held and the plaintiff bought the shares for $100. X 
and Y were not parties to the proceedings which culminated in the sale. 
The defendant corporation refused to give the plaintiff a certificate cover- 
ing the shares. Gaining entrance to the federal courts on diversity of 
citizenship, the plaintiff brought the present suit for specific recovery of 
the shares, or for their value. The defendant had issued all of ‘its author- 
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ized stock. The District Court gave a decree for $13,000, the value of the 
stock, which was reduced by the Circuit Court of Appeals to the amount 
of A’s debt and interest. The case came to the Supreme Court on writ of 
certiorari. Held, that the plaintiff is entitled to recover the value of the 
stock. Decree reversed. Mackenzie v. A. Engelhard & Sons Co., 266 U, S. 


131. 

Although the certificate representing the stock was outstanding, the judi- 
cial sale gave the plaintiff the ownership of the shares as against A or his 
transferees, who took with notice of the pending litigation. Harryman v. 
Starr, 56 Md. 63. See Cleveland v. Boerum, 27 Barb. (N. Y.) 252, 256. 
Equity would not have set aside the judicial sale because of gross inade- 
quacy of consideration. Skakel v. Cycle Pub. Co., 237 Ill. 482, 86 N. E. 
1058. However, the judicial sale alone would have given the plaintiff no 
right against the defendant. A corporation may refuse to transfer stock 
on its books or issue new certificates when, through no fault of the corpora- 
tion, there are outstanding certificates which may be transferred to a bona 
fide purchaser. Harris v. Mid-Continent Life Ins. Co., 75 Okla. 105, 182 
Pac. 85; State v. New Orleans & C. R. R. Co., 30 La. Ann. 308. Cf. Nat. 
Bank v. L. S. & M.S. R. R. Co., 21 Ohio St. 221, 231. See 33 Harv. L. 
Rev. 109. Under Section 13 of the Uniform Stock Transfer Act, not yet 
adopted in Kentucky, a court will not order a judicial sale until the certifi- 
cate has been surrendered or its transfer enjoined. The basis for imposing 
liability in the principal case is that the corporation, having notice of the 
appeal from the judgment of the Kentucky Circuit Court, transferred the 
shares to X and Y, thereby in effect depriving the plaintiff of his security 
interest. A corporation is liable if it makes an unauthorized transfer of 
stock upon its books, even though it acts in good faith and uses due care. 
Telegraph Co. v. Davenport, 97 U. S. 369. When the present suit was 
brought the plaintiff’s pledge interest had ripened into complete ownership 
as against A, X and Y, and consequently the value of the stock measured 
the damage caused by the defendant’s wrongful transfer. 


CoRPORATIONS — REFUSAL TO TRANSFER SHARES ON Books AS CONVERSION 
BY CORPORATION — EFFECT OF JUDGMENT FOR VALUE OF Stock. —A< share- 
holder in the defendant corporation assigned his shares and transferred his 
certificate to the plaintiff. This entitled the plaintiff to have the shares 
transferred on the books, but the corporation refused. The plaintiff brought 
suit, and recovered as damages the value of the stock at the time of conver- 
sion. The defendant appealed from the ruling of the trial court as to the 
measure of damages. Held, that since the defendant had failed to take ex- 
ception to the finding of conversion, this could not be questioned on appeal, 
and that the measure of damages applied was correct. Judgment affirmed. 
Cincinnati Finance Co. v. Booth, 145 N. E. 543 (Ohio). 

The refusal of a corporation to register a stock transfer constitutes a 
conversion of the shares, and the assignee may recover their value either 
in assumpsit or trover. Kortright v. Commercial Bank, 20 Wend. (N. Y.) 
90; Travis v. Knox Terpezone Co., 215 N. Y. 259, 109 N. E. 250; Bank 
of America v. McNeil, 10 Bush (Ky.) 54; Gorham v. Massillon Iron Co., 
284 Ill. 594, 120 N. E. 467. The intangible character of the property is 
not an insuperable objection. See 4 THOMPSON, CORPORATIONS, 2 ed., § 3490. 
And clearly the refusal to register deprives the assignee of that dominion 
over affairs to which he is entitled. But the remedy is not wholly appro- 
priate. Since the judgment debtor in an action for conversion becomes 
owner of the converted property, the corporation must, in effect, purchase 
its own stock. See Siegel v. Lumber Co., 89 N. J. L. 595, 596, 99 Atl. 407, 
408. Unless the corporation has a surplus, this is improper as an impair- 
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ment of capital stock. See Edward H. Warren, “The Progress of the 
Law — Corporations,” 34 Harv. L. Rev. 282, 293-295. See 27 Harv. L. 
Rev. 747. Where the judgment would result in such an impairment, the 
assignee’s remedy should be confined to specific redress. Special damage, 
if sustamed, might also be recovered. However, the burden of establish- 
ing the impairment may properly be placed upon the defendant corporation. 
Cf. Richards v. Wiener Co., 207 N. Y. 59, 100 N. E. 592; West v. Averill 
Grocery Co., 109 Ia. 488, 80 N. W. 555. 


Distress — RicHT To DisTRAIN ON Goops HELD UNDER REcoRDED Con- 
DITIONAL SALE.—A sold B a cash register upon a conditional sale, which 
‘was recorded in compliance with the Conditional Sales Act, providing that 
reservations of title in the vendor “shall be valid as to all persons.” (30 
Dev. Laws, c. 192.) The Delaware Code allows distress upon “goods 
and chattels upon said premises; except goods anc chattels not the prop- 
erty of the tenant, but being in his possession in the way of his trade, or 
upon the said premises in the regular course of any occupation or business 
there carried on.” (1915 Det. Rev. Cope, §4556.) B’s landlord dis- 
trained on the cash register for rent in arrears. The vendor sought to re- 
cover the cash register according to the terms of the sale. From an order 
in favor of the defendant landlord, the plaintiff appealed. Held, that the 
Conditional Sales Act established the vendor’s title, but did not destroy the 
landlord’s right to distrain, regardless of ownership, on chattels found on 
the premises. Order affirmed. Jn re Brittingham Candy Mfg. Co., 1 F. (2d) 
489 (D. Del.). 

At common law all chattels on the demised premises, with a few excep- 
tions, were liable to distraint, and the fact that they belonged to persons 
other than the lessee was immaterial. Pickering Co. v. Lutz, 67 Pa. Super. 
Ct. 4709; Pickering Co. v. Lichtenstein, 64 Pa. Super. Ct. 78. See 2 Tirrany, 
REAL Property, 2 ed., §415.' The right of distress has, however, been 
abolished in some states and greatly modified in others. See 2 TIFFANY, 
op. cit., §415. But where it remains unimpaired, it seems clear that dis- 
tress should not be affected by statutes relating to the title of the goods 
distrained upon, since the right exists irrespective of their ownership. Thus 
a landlord may distrain on the goods of a tenant though the goods are sub- 
ject to a mortgage. See Swartz v. Brewing Co., 109 Md. 393, 399, 71 Atl. 
854, 856. So, too, in the case of goods leased to the tenant by a third 
party under an installment lease with an ultimate option to purchase if the 
rent be paid. Stern & Co. v. Lintner, 67 Pa. Super. Ct. 422; Brumbaugh 
v. Feldman, 47 Pa. Super. Ct. 10. See Myers v. Esery, 134 Pa. St. 177. 
The decision in the principal case that the Conditional Sales Act, which 
‘protects merely the title of the seller from adverse claims of ownership, 
in no way affects the right of distress, is sound. 


Divorce — Hussanp’s Liapitity For Wire’s CounsEL Frees — EFFrect 
or Wire’s ApuLtery.— Mrs. Baker furnished Durnford, a solicitor, with 
evidence of her husband’s cruelty and adultery. The solicitor then insti- 
tuted divorce proceedings in her behalf. At the time he had no reason to 
believe that she was not herself innocent. Her adultery was subsequently 
made known to her husband, and the petition for divorce was dismissed at 
Mrs. Baker’s instance. Durnford then commenced an action for his fees 
against the husband. This action was dismissed, and Durnford appealed. 
Held, that the plaintiff could not recover, since a wife who commits adultery 
has no authority to pledge her husband’s credit for legal services. Durnford 
v. Baker, 132 L. T. R. 35 (C. A.). 

By the weight of American authority a husband is not liable in an inde- 
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pendent action for his wife’s counsel fees in divorce proceedings. Coffin v. 
Dunham, 8 Cush. (Mass.) 404; Meaher v. Mitchell, 112 Me. 416, 92 Atl. 
492. In England and some American jurisdictions the husband may be held 
on the ground that such services are necessaries. Brown v. Ackroyd, 5 
E. & B. 819; Sprayberry v. Merk, 30 Ga. 81; Bord v. Stubbs, 22 Tex. Civ. 
App. 242, 54 S. W. 633. In England, the solicitor may recover if he reason- 
ably believes such grounds exist. Michael Abrahams Sons v. Buckley, [1924] 
1 K. B. 903. See, contra, Taylor v. Hailstone, 52 L. J. Q. B. (N. S.) 101, 102; 
Brown v. Ackroyd, 5 E. & B. 819, 827. The instant decision, however, limits 
recovery to cases were the wife is, in fact, innocent herself. The court 
relies on the general rule that an adulterous wife cannot pledge her hus- 
band’s credit for necessary goods or services even to one furnishing them 
in ignorance of the adultery. Atkyns v. Pearce, 2 C. B. (N.S.) 763; Cooper 
v. Lloyd, 6 C. B. (N. S.) 519; Gill v. Read, 5 R. I. 343. Cf. Needham v. 
Bremner, 1 C. P. 583. But where the wife resides in the husband’s house, 
one who relies on the wife’s apparent authority is protected. Norton v. 
Fazan, 1 B. & P. 226. See Robison v. Gosnold, 6 Mod. 171. In further 
mitigation of the harshness of the doctrine, the court in the instant case 
intimates that recovery might be allowed for legal services in defense of 
an apparently innocent though actually guilty wife. Such exceptions render 
the soundness of the rule itself open to question. Protection might well be 
afforded all persons furnishing necessaries to the wife in reasonable reliance 
upon her apparent innocence. 


EVIDENCE — PRIVILEGED COMMUNICATIONS — IDENTITY OF CLIENT. — The 
plaintiffs were authorized by the United States District Court of Wyoming 
to examine certain persons in Toronto, Canada, concerning facts involved 
in the Teapot Dome transactions. The government in connection with the 
pending case of United States v. Mammoth Oil Co. desired to ascertain the 
identity of the person or persons who had retained Mr. Osler, a Canadian 
attorney, to organize the Continental Oil Co. in New York, and to act as 
president thereof; and of the persons to whom the profits of the company 
had been paid. The plaintiffs filed a bill of discovery in the Ontario court. 
Mr. Osler appeared but refused to answer the questions, claiming privilege. 
He submitted affidavits that his client had told him that the scheme re- 
quired secrecy and had stipulated that his name should not be disclosed. 
It was not alleged that Mr. Osler did not know the name of the client prior 
to the transactions in question. The plaintiffs moved for an order for 
committal for contempt. Held, that the identity of the client, and the 
transactions of the company in obtaining and disbursing money, and the 
names of the persons to whom it was paid were not covered by the priv- 
ilege. Defendant ordered to answer. Re United States v. Mammoth Oil 
Co., 27 Ont. W. N. 206. 

The attorney-client privilege covers only matters which are confidentially 
communicated to the attorney. Duchess of Kingston’s Trial, 20 How. St. 
Tr. 355, 614. See Parkhurst v. Lowten, 2 Swanst. 194, 216. See 5 Wic- 
MORE, EvIDENCE, 2 ed., § 2311. The scope of the privilege is determined 
by law, and cannot be extended by agreements for secrecy. See United 
States v. Lee, 107 Fed. 702, 704 (E. D. N. Y.). Hence the holding 
of the instant case seems clearly correct if the client’s identity was 
known prior to the existence of the relationship. Privilege cannot be claimed 
if a disclosure of identity was made to an attorney by a client desiring to be 
represented by him in pending litigation since all parties to actions are 
entitled to know the identity of their opponents. Martin v. Anderson, 21 
Ga. 301, 308. See 1914 ONTARIO Rutes or Court, Rule 13. See 5 Wic- 
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MORE, op. cit., § 2313. And such disclosure may be compelled even in a 
subsequent action if the fact of the previous employment is at issue therein. 
White v. State, 86 Ala. 69, 5 So. 674. See Stanley v. Stanley, 27 Wash. 
570, 572, 68 Pac. 187, 188. Where, however, the client is not a party to 
an action, it seems that a confidential communication of his identity should 
be privileged as well as any other fact. See 29 Harv. L. Rev. 109. Thus 
the privilege has been sustained where, as in the instant case, the disclosure 
would have the necessary effect of revealing the client’s interest in trans- 
actions already known. Ex parte McDonough, 170 Cal. 230, 149 Pac. 566. 
Cf. Re Shawmut Min. Co., 94 App. Div. 156, 87 N. Y. Supp. 1059; Chirac 
v. Reinicker, 11 Wheat. (U. S.) 280, 294. Contra, United States v. Lee, 
supra. The instant decision seems to illustrate an exception to the privilege, 
if the client’s identity was communicated to Osler as attorney. 


INCOME TAXES — POWER TO TAX — EXEMPTION FROM FEDERAL TAXATION 
OF COMPENSATION OF EMPLOYEE OF MUNICIPAL STREET Rattway. — The 
plaintiff was employed as a street car operator by the department of street 
railways of the city of Detroit, Mich. He was obliged to include his salary 
in his federal income tax return for 1923, and paid his tax under protest. 
His claim for refund was denied by the commissioner of internal revenue. 
He then brought action to recover the taxes so paid. Held, that the city 
of Detroit was engaged in a governmental function in operating its street 
railways, and the salaries of employees of such railways are not taxable by 
the Federal Government. Judgment for the plaintiff. Frey v. Woodworth, 
2 F. (2d) 725 (E. D. Mich.). 

For a discussion of the principles involved, see Notes, supra, p. 793. 


INHERITANCE TAXES — JURISDICTION TO TAX — SUCCESSION TO SHARES OF 
Stock. — The plaintiff, tax-collector for Quebec, sued the defendants, ad- 
ministrators of the estate of one S, domiciled in Nova Scotia, for succession 
duty on shares of the decedent in the Royal Bank of Canada, as “ property 
moveable or immoveable actually situate within the province.” (1909 
Quesec Rev. Stat., §§ 1375, 1376, as amended by 4 Geo. V, c. 9.) The 
head office of the bank was in Montreal, Quebec, but by the Dominion 
Bank Act (3 & 4 Geo. V, c. 9, § 43 (4)), the bank had power to open branches 
in other provinces at which “the shares of the shareholders, resident within 
the province, shall be registered, and at which, and not elsewhere . . . such 
shares may be validly transferred.” The decedent was registered as a 
shareholder at the branch at Halifax, Nova Scotia. From a judgment for 
the defendant, the plaintiff appeals. Held, that succession to shares of stock 
can be taxed only in a jurisdiction where the shares can be effectually dealt 
with and that accordingly the succession to shares in a Dominion-chartered 
bank can be taxed only in the province in which is located the branch at 
which alone they may be transferred. Judgment affirmed. Brassard v. 
Smith, 159 L. T. 28 (P. C.). 

For a discussion of the principles involved, see NorTEs, supra, p. 809. 


INTERNATIONAL LAw— WITHHOLDING OF POLITICAL RECOGNITION — 
Errect upon Acts. WITHIN ForeIcn TERRITORY.—In 1917, the plaintiff 
deposited a sum of money with the defendant bank to be subject to drafts 
at the defendant’s Petrograd branch. In an action to rescind the contract 
in 1921, the plaintiff alleged that since 1918 checks upon the branch bank 
had been dishonored. The defendant answered that the plaintiff’s deposit 
had been confiscated at the branch bank by the Russian Soviet Government. 
A motion to strike out the answer was refused. On appeal, this ruling was 
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reversed. The defendant appealed. Held, that the defense was properly 
stricken out. Order affirmed. Sokoloff v. National City Bank, 239 N. Y. 
158, 145 N. E. 917. 

The defendant, while a Russian corporation doing business in New York, 
contracted to pay a marine insurance policy issued to the plaintiff’s assignor. 
In a suit by the plaintiff on the contract, the defendant denied its existence 
as a corporation by reason of a Soviet decree dissolving it. The court f 
denied the defendant’s motion that the plaintiff be directed to reply to this 4 
defense. Questions were certified to the Court of Appeals. Held, that i 
the defendant has a sufficient corporate existence to subject it to suit in 
New York. Order affirmed. James & Co. v. Second Russian Ins. Co., 239 5 
N. Y. 248, 146 N. E. 369. . 
For a discussion of the principles involved, see Notes, supra, p. 816. q 


















MARRIAGE — NULLIFICATION — FRAUDULENT PROMISES AS GROUND FOR 
ANNULMENT. — The plaintiff and defendant were married by a civil cere- 
mony. ‘The plaintiff sued for annulment, alleging that she was induced to 4 
consent to the civil marriage only by the defendant’s promise to have a 7 
religious ceremony performed immediately thereafter, which the defendant \ 
never intended to perform. There was some evidence tending to show that 
the marriage had never been consummated. Held, that the fraud alleged is 
not sufficient ground for annulment. Feinman v. Feinman, 72 N. Y. L. J. “4 
899 (Sp. Term). q 

It has long been held that an intentional misrepresentation of a present q 
intention may amount to a legal fraud. LEdgington v. Fitzmaurice, 29 Ch. P| 
D. 459. See 3 WiLiiston, Contracts, § 1496. But while it is frequently | 
stated that marriage is a civil contract, the social interest in the 4 













security of the marital relation has led to great reluctance to grant annul- 
ment for fraud. When, however, one of the parties has married with 
a fraudulent intention not to perform the marital duties, and there has 
been no consummation, the courts in this country have generally decreed 
annulment. Anders v. Anders, 224 Mass. 438, 113 N. E. 203; Bolmer v. 
Edsall, 90 N. J. Eq. 299, 106 Atl. 646. And fraudulent intent not to per- 
form a religious ceremony has, in the absence of consummation, been con- 
sidered sufficient ground for annulment. Watkins v.. Watkins, 197 App. 
Div. 489, 189 N. Y. Supp. 860. Where annulment has been denied, there i 
has generally been cohabitation, or the evidence of fraud has been unsat- 4 
isfactory. Wells v. Talham, 180 Wis. 654, 194 N. W. 36; Johnson v. John- 
son, 176 Ala. 449, 58 So. 418. See Schachter v. Schachter, 109 Misc. 152, 
178 N. Y. Supp. 212. The distinction between consummated and non- 
consummated marriages is a reasonable one, and has been approved by 
writers as well-as by authority. See 1 BisHop, MARRIAGE, Divorce, AND 
SEPARATION, §§ 461, 462. And see Griffin v. Griffin, 122 Misc. 837, 204 
N. Y. Supp. 131. It has not, however, always been made a ground of 
decision. Robert v. Robert, 87 Misc. 629, 150 N. Y. Supp. 366. See 34 
Harv. L, Rev. 218. 

























MASTER AND SERVANT — DURATION AND TERMINATION OF EMPLOYMENT 
— Emptoyer’s AGREEMENT WITH LABOR UNION NoT TO DISCHARGE MEN 
WiTHouT INvESTIGATION. — The plaintiff was employed by the defendant 
railroad as a conductor. No provision in his contract as to the duration of 
the employment was set forth. Article 10 of an agreement between the 
railroad and the Brotherhood of Railway Conductors dealing with wages, 
hours, and so forth, provided that “no trainman shall be . . . dismissed 
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until his case has been investigated and he has been proven guilty of the 
offense against him... ,” and that the employee should have a right to 
appeal to higher officials. The plaintiff was notified of charges of “ knock- 
ing down fares” against him; an investigation was held; and he was dis- 
charged. He brought this action for wrongful dismissal, alleging that the 
investigation was not fairly held. The defendant alleged that Article 10 
had been complied with, and that the plaintiff had not pursued his right of 
appeal to the higher officials. The plaintiff obtained judgment below on the 
ground that the defendant had condoned the offense by delay in bringing 
the charges. The railroad appealed. Held, that the facts did not support 
the finding of condonation, and that since Article 10 is binding on both 
parties, the plaintiff can maintain no action before he has pursued his right 
of appeal. The court intimated that a final decision of the company off- 
cials would be conclusive of the plaintiff’s rights. Judgment reversed. 
Caven v. C. P. Railroad, [1925] 1 D. L. R. 122 (Alberta Sup. Ct.). 

Under the settled American rule, a hiring for an indefinite term is pre- 
sumptively a hiring at will, and may be ended by either party without 
notice. The Pokanoket, 156 Fed. 241 (4th Circ.); Mullaney v. C. H. Goss 
Co., 122 Atl. 430 (Vt.). Under the English rule, a hiring for a year is 
presumed. Fawcett v. Cash, 5 B. & Ad. 904. See 1 LaBatt, MASTER AND 
SERVANT, 2 ed., §156. The Canadian cases are in conflict. See 1 Lasart, 
op. cit., §158. In accord with the majority decision in the principal case, 
the preferable view is that stipulations between an employer and a labor 
union like that in the principal case, are binding on the employer, forming 
part of his contract with employees hired with reference to it. Freeman v. 
Morrow, 156 S. W. 284 (Tex. Civ. App.). On this view, a hiring, other- 
wise at will, becomes one for an indefinite term, terminable by the em- 
ployer only after the investigation required. Crotty v. Erie R. Co., 149 
App. Div. 262, 133 N. Y. Supp. 696. Cf. Rape v. Mobile & O. R. R. Co., 
too So. 585 (Miss.). But a decision of the employer pursuant to such 
investigation precludes recovery by the employee for wrongful dismissal, 
if the employer has acted bona fide. See Piper v. Wayne Mfg. Co., 253 
S. W. 437, 441 (Mo. App.). The stipulation in the principal case, requir- 
ing merely an investigation by the employer himself, before dismissal, is 
not an agreement for arbitration, and thus the case does not raise the 
question as to whether the article is unenforcible as an attempt to “ oust 
the court of jurisdiction.” See 1 LaBpatt, MASTER AND SERVANT, 2 ed., 
§ 350. An award made under an agreement to arbitrate the question of 
cause for dismissal is conclusive of the rights of the parties. McGurk v- 
Standard Plate Glass Co., 207 Mass. 583, 93 N. E. 847. But if the award 
is not yet made, it would seem that an action for wrongful dismissal is 
not barred, unless, perhaps, arbitration is clearly made a condition prece- 
dent to an action. Meacham v. Jamestown F. & C. R. R. Co., 211 N. Y. 
346, 105 N. E. 653. Cf. Woodall v. Pearl Assurance Co., Ltd., [1919] 
1 K. B. 593. See 3 Witiiston, Conrracts, §§ 1720-1724. 


MECHANICS’ LIENS — CONSTRUCTION OF STATUTES — IMPROVEMENTS OFF 
PREMISES BUT PHYSICALLY OR BENEFICIALLY CONNECTED WITH THEM. — 
The defendant, owner of a mill, had the right to take water from the plain- 
tiff's dam, under the terms of a common grant to the plaintiff and the 
defendant’s grantor. By a covenant, which was construed to run with the 
land, the defendant’s grantor had bound the dominant tenement to pay a 
certain part of the expense of repairing the dam. The dam having been 
damaged, the plaintiff caused necessary repairs to be made, and brought 
this action to foreclose a mechanic’s lien for the defendant’s share of the 
expense, on the defendant’s mill site and water rights. The New York 
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lien law provides that one who furnishes material or performs labor “ for 

the improvement of real property” shall have a lien “ upon the real prop- © 
erty improved.” “ Real property” is provided to include “ hereditaments, 
corporeal and incorporeal”; and “the term ‘improvements’ . . . includes 
the... repair of any structure ... connected with... real property 

..” (1909 N. Y. Laws, c. 38.) The defendant moved to dismiss the 
complaint on the ground that it did not state a cause of action. Held, 
that the repairs were upon a structure “connected with” the defendant’s 
mill by means of the flume; that the defendant’s right to take water was 
an easement, and hence within the term “real property” as used in the 
lien law; and that therefore the defendant’s mill was subject to the plain- 
tiff’s lien. Motion denied. Plattsburg Gas & Electric Co. v. Miller, 206 
N. Y. Supp. 42 (Sup. Ct.). 

Lien laws are generally not so broad as the New York law, and in terms 
grant a lien only upon land or buildings upon which work had been done. 
Accordingly courts which are hostile to such laws as being “in derogation 
of the common law” have construed them strictly, and have held that no 
lien attaches to land to secure payment for work done in laying pipes to 
the land over that of others; or for laying.sidewalks adjoining the land. 
Seeman v. Schultze, 100 Ga. 603, 28 S. E. 378; Cronin v. Tatge, 281 Il. 
336, 118 N. E. 35. The contrary result has been reached on the usual 
statutes, however, in jurisdictions where lien laws are liberally construed. 
Speer Hardware Co. v. Bruce Bros., 105 Ark. 146, 150 S. W. 403; Steger 
v. Arctic Refrigerating Co., 89 Tenn. 453, 14 S. W. 1087. In view of the 
wording of the New York statute, the principal case is clearly sound. 
The result is moreover desirable; and since the decisions seem to rest 
to a very large extent upon the attitude of the courts, the same con- 
clusion might have been reached by a liberal construction of a less com- 
prehensive statute. 


Rute AGAINST PERPETUITIES — GIFT TO GRANDCHILDREN WHEN YOoUNG- 
Est ATTAINS THIRTY — VESTED OR CONTINGENT. — The testator left a mixed 
fund in trust to pay a spendthrift annuity to his son, Gordon, and other 
annuities which consume over half the income. Out of the remaining in- 
come the trustees may educate and support the children of Gordon, “ After 
the death of Gordon and when thereafter the youngest of his children shall 
have attained the age of 30 years,” the trustees are to divide all the 
property “‘ among said children, or to the survivor of such children, or their 
descendants.” Gordon has two children, ten and seven years of age. Gordon 
and his trustee in bankruptcy seek to set aside the will as invalid under 
the rule against perpetuities. His bill is dismissed and he appeals. Held, 
that the gift of the corpus to the children is void under the rule, whether 
it be vested or contingent. Decree reversed. Hooper v. Wood, 125 S. E. 
350 (W. Va.). 

This startling opinion that a vested interest in a class to be determined 
within the period is within the common-law rule if unmarketable, challenges 
attention. Cf. N. Y. Reat Property Law, § 42. See Gray, RuLE AGAINST 
PERPETUITIES, 3 ed., §§ 205a, 268—278d, 972. Very likely the gift is con 
tingent. ‘“ When ” is perhaps not so fatal as “to such as ” or “ then living.” 
See Leake v. Robinson, 2 Mer. 363; Estate of VanWyck, 185 Cal. 49, 58- 
50, 196 Pac. 50, 54-55; Hewitt v. Green, 77 N. J. Eq. 345, 357, 77 Atl. 25, 
30-31. But the date of distribution is an essential part of the gift clause. 
Dohn’s Exc’r v. Dohn, 110 Ky. 884, 899-901, 62 S. W. 1033, 1036-1038. 
An express executory gift over on the death of any child before the youngest 
should attain thirty might indicate that the preceding interest was vested. 
Doe dem. Dolley v. Ward, 9 Ad. & El. 582, 604-607; Randoll v. Doe dem. 
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Roake, 5 Dow. 203, 224. But the simple phrasing, “to the children, or 
’ the survivors,” militates against this. Smith v. Chester, 272 Ill. 428, 437- 
444, 112 N. E. 325, 329, 331; Dohn’s Exc’r v. Dohn, supra. See criticism of 
the Illinois case in Kates, Estates, Furure Interests, 2 ed., § 343. The 
various preferred annuities and the discretion lodged in the trustees tend 
to preclude any inference of vesting from the fact that the residue of the 
intermediate income may be applied for the benefit of the children. Jn re 
Parker, 16 Ch. D. 44. In cases of this type courts are prone to be irritable 
at attempts of testators to retain control of the estate through trustees till 
the time for distribution, and construe the gift as contingent, disregarding 
the acknowledged bent in favor of vesting. Kates v. Walker, 82 N. J. L. 
157, 82 Atl. 301. Cf. Aldendifer v. Wylie, 306 Ill. 426, 138 N. E. 143; 
Prichard v. Prichard, 91 W. Va. 398, 408, 113 S. E. 256, 260. However, if 
the gift be vested, the class will be determined at the death of Gordon, well 
within the period, and the gift seems unimpeachable. Jn re Bevan’s Trusts, 
34 Ch. D. 716. See Gray, op. cit., § 372; KALEs, op. cit., §§ 677, 678. But 
the executory gifts over are clearly too remote. Gooch v. Gooch, 3 DeG. 
M. & G. 366, 369-370, 383-384. This raises the question whether the gift 
to the class is thereby invalidated. For a consideration of this problem, 
see 38 Harv. L. Rev. 379. It seems very unlikely that the court would have 
held the gift void if vested and separable. On analysis, then, the case loses 
much of its bold aspect. 


STATUTES — TRANSPORTATION ACT OF 1920— RETROACTIVE EFFECT ON 
Pertops oF LimiraTION IN AcTIoNsS AGAINST CarriEerS.— The plaintiff’s 
cause of action for an excessive freight charge in violation of a Minnesota 
statute accrued in September, 1913, and was subject to a six-year statute of 
limitations. On December 28, 1917, the defendant railways were taken under 
federal control by presidential proclamation (40 Stat. at L. 1733, 1919 U. S. 
Comp. Stat. Supp., § 1974a) and they remained under federal control under 
that proclamation, and under the Federal Control Act of March 21, 1918 
(40 Stat. at L. 451, 1919 U. S. Comp. Star. ANN. Supp., §§ 31154a-p), 
until March 1, 1920, when they were returned to private control. On Feb- 
ruary 28, 1920, the Transportation Act was passed providing, in § 206(f) 
(41 Strat. at L. 462, 1923 U. S. Comp. Star. ANN. Supp., § 10074cc), that 
“the period of Federal Control shall not be computed as a part of the period 
of limitation in actions against carriers or in claims for reparation to the 
commission for causes of action arising prior to Federal Control.” The 
plaintiff sued in a Minnesota court, in January, 1921. The defendants 
pleaded the statute of limitations. The plaintiffs replied that the Trans- 
portation Act extended the period. Judgment being given for the defendants, 
the plaintiffs took the case to the United States Supreme Court on certiorari. 
Held, that the Act did not revive causes of action already barred when it was 
passed. Judgment affirmed. Fwllerton-Krueger Lumber Co. v. Northern 
— Ry. and Minn. & Internat. Ry., U. S. Sup. Ct., Oct. Term, 1924, 

0. 170. 

The Court applies the rule that statutes are to be construed as retroactive 
only when no other view is reasonable. It would seem obviously unreasonable 
to construe Section 206(f) of the Transportation Act as merely deducting 
from periods of limitation the day between its passage, on February 28, 1920, 
and the termination of federal control, on March 1, 1920. The second con- 
ceivable construction, the one apparently taken by the Court, is that the 
section deducts the period of federal control from periods of limitation on 
causes of action arising before federal control, but not yet barred on Feb- 
ruary 28, 1920. But “claims for reparation to the [Interstate Commerce] 
commission ” are subject to a two-year period of limitation. See the Inter- 
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state Commerce Act, § 16, as amended by the Hepburn Act, § 5, 34 Star. aT 
L. 584, 590, 1916 U. S. Comp. Srat., § 8584, par. 2. “The period of 
Federal Control” began on December 31, 1917, in accordance with the 
presidential proclamation. See Standley v. U. S. R. R. Administration, 271 
Fed. 794 (N. D. Ohio). And see the Transportation Act, § 206a, 41 STAT. 
at L. 462, 1923 U. S. Comp. Stat. ANN. Supp., § 10072cc. All “claims to 
the commission ” arising before December 28, 1917, were barred before the 
passage of the Transportation Act, and the Court’s construction of Section 
206(f) renders that part of the section relating to such claims nugatory. The 
third possible interpretation of Section 206(f) is that it revived all causes 
of action not barred at the beginning of federal control. Lakewood Engi- 
neering Co. v. R. R. Co., 2 F. (2d) 121 (D. Ohio). It seems that it might 
affect claims already barred at its passage without violating the Fifth Amend- 
ment. Lakewood Engineering Co. v. R. R. Co., supra. Cf. Campbell v. 
Holt, 115 U. S. 620. See 16 Harv. L. Rev. 129; 35 Harv. L. Rev. 194. In 
favor of the Court’s construction it may be said that it avoids this possible 
constitutional difficulty, and that it adheres to the general policy against 
suits on ancient claims. The present clause has been held to apply to state 
statutes of limitation. Standley v. U. S. R..R. Administration, supra; 
Cravens v. R. R. Co., 195 Ky. 257, 242 :S. W. 628. Contra, Bell v. Baker, 
249 S. W. 246 (Tex.). After a period of great practical difficulty in suing 
the railroads, the extension of state as well as federal periods of limitation 
was probably essential to the satisfactory termination of federal control, and 
as such within the war powers and the commerce clause. See Cravens v. 
R. R. Co., supra. 


SUBROGATION — GRANTEE WITH NOTICE OF PuRCHASER’S Equity Not EN- 
TITLED TO SUBROGATION WHEN HE DISCHARGES OUTSTANDING ENCUMBRANCE. 
— D mortgaged land to I for $125,000, and at the sale under foreclosure pro- 
ceedings I bought in the land. D had a statutory right to redeem for eighteen 
months. (1923 Kan. Rev. Star., c. 60, § 3439.) By the law of Kansas a 
mortgagor retains legal title to the land. (See Chick v. Willetts, 2 Kan. 384, 
391.) Apparently this is true even during the redemption period after fore- 
closure sale. (See 1923 Kan. Rev. Srar., c. 60, § 3438.) After the foreclosure 
and sale, D contracted to sell a part of the land to L, free of encumbrances. 
With full knowledge of the facts, A subsequently took from D a gratuitous 
conveyance of the entire tract. A entered into negotiations with I which 
resulted in setting aside the foreclosure proceedings, and A paid I $50,000 
on the original debt, and gave his note and mortgage for $90,000 in renewal. 
L brought a bill for specific performance of the contract, making D and 
A parties defendant. A decree for damages was rendered and made a lien 
upon a part of the land superior to all interests except that of I, and this 
decree was affirmed on appeal. A now brings a bill praying for subrogation 
to the rights of I, the mortgagee, to the extent of A’s payment. From a 
judgment sustaining a demurrer to the bill, A appeals. Held, that a grantee 
with notice of an outstanding equity is not entitled to be subrogated to the 
rights of a prior encumbrancer whose lien he has in part discharged. Judg- 
ment affirmed. Leinbach v. Dyatt, 230 Pac. 1074 (Kan.). 

In an action by a creditor of the grantor, a fraudulent grantee may not set 
up payments he has made to the grantor. Biggins v. Lambert, 213 Ill. 625, 
73 N. E. 371; Renninger v. Spatz, 128 Pa. St. 524, 18 Atl. 405. The creditor 
is entitled to satisfaction up to the full value of the debtor’s interest at 
the time of the fraudulent conveyance. But he cannot charge the grantee 
with the value of an encumbrance which was outstanding at that time. 
Hamilton Nat. Bank v. Halsted, 134 N. Y. 520, 31 N. E. goo. Cf. Frank 
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v. Von Bayer, 236 N. Y. 473, 141 N. E. 920. If the grantee, however, after 
discharging an existing encumbrance, demands the affirmative assistance of 
equity in subrogating him to the priority of the encumbrancer, it is gen- 
erally held that the “clean hands ” doctrine precludes relief. Railroad Co. 
v. Soutter, 13 Wall. (U. S.) 517; Kohl v. Sullivan, 140 Pa. St. 35, 21 Atl 
247. Cf. Goble v. O’Connor, 43 Neb. 49, 61 N. W. 131. See Thompson v. 
Bickford, 19 Minn. 17. And see 1 Pomeroy, EQuITY JURISPRUDENCE, 4 ed., 
§ 401; SHELDON, SUBROGATION, 2 ed., § 44. Contra, Garner v. Philips, 35 
Ia. 597. It may well be questioned whether distinguishing thus against the 
grantee who asks affirmative relief, does not, under the cloak of an equitable 
maxim, inflict upon him a penalty for his misdeeds. The distinction leads, 
furthermore, to the anomalous result that if the grantee discharges an 
encumbrance, his entire interest in the property as long as he holds it is 
subordinate to that of the creditors, but if he sells it after such discharge 
he is personally liable for only the value of the debtor’s interest at the time 
of the fraudulent conveyance. Hamilton Nat. Bank v. Halsted, supra. Cf. 
Hart v. Dogge, 27 Neb. 256, 42 N. W. 1035. A right of subrogation, it is 
true, does not become effective until the mortgagee is paid in full. Mus- 
grave v. Dickson, 172 Pa. St. 629, 33 Atl. 705. See SHELDON, op. cit., § 70. 
But this rule, designed for the benefit of the mortgagee, seems scarcely ap- 
plicable to the present case, where the issue relates to the disposition of 
other interests all of which are admittedly inferior to the mortgagee’s. See 
Graf & Co.’s Estate, 139 Pa. St. 69, 76, 21 Atl. 233, 234. Nor can the 
present decision be rested on the ground that A was a mere volunteer, since 
he had legal title to the land which was subject to divestiture if he remained 
idle. 


Trusts — TERMINATION — PowWER oF LIFE CEsTUI WITH REMAINDER TO 
TERMINATE THE Trust.—A made a bequest of certain stock to trustees 
on trust to pay the net income to his widow for her life, and subject only 
to the trust, the principal was bequeathed to her to be disposed of as her 
sole and separate estate, by will or otherwise; and if she failed so to dispose 
of it, then it was to become a part of her estate. The widow requested the 
trustees to assign one thousand shares of the stock to her son, the plain- 
tiff. One of the trustees refused to do so on the ground of lack of author- 
ity. The plaintiff brought a suit to compel the transfer, and from an order 
in favor of the plaintiff, one of the defendants appealed. Held, that the 
intention of the testator to create a trust for the life of the widow should 
be enforced, although the cestui desired the termination of the trust. Order 
reversed. In re Hamburger’s Will, 201 N. W. 267 (Wis.). 

In England the sole cestué or all the cestuis of a trust in which the right 
to a conveyance is postponed for a limited time, can, if sui juris, compel 
a conveyance by the trustee in spite of the express intent of the settlor. 
Saunders v. Vautier, 4 Beav. 115; Gosling v. Gosling, Johns. Ch. 265; Jn 
re Ussher, [1922] 2 Ch. 321. This view has been approved by some 
American writers on the ground that it is against public policy to fetter 
the interest of the sole cestui. See Gray, RESTRAINTS ON ALIENATION, 2 ed., 
§§ 124 1-124 p; A. W. Scott, “Control of Property by the Dead,” 65 U. or 
Pa. L. Rev. 632, 647. See 24 Harv. L. Rev. 224. American courts, how- 
ever, have tended to take an opposite view, and to emphasize the desirability 
of carrying out the settlor’s intent, and of enabling an owner to dispose of 
his property as he wishes. Claflin v. Claflin, 149 Mass. 19, 20 N. E. 454; 
De Ladson v. Crawford, 93 Conn. 402, 106 Atl. 326. See Matter of Billett, 
106 Misc. 229, 232, 174 N. Y. Supp. 488, 490. See Kates, Estates, 2 ed., 
§§ 732-738. Some courts, it is true, have used rather broad language which 
indicates an acceptance of the English view. See Camden Safe Deposit & 
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Trust Co. v. Guerin, 89 N. J. Eq. 556, 105 Atl. 189; Inches v. Hill, 106 
Mass. 575; Eakle v. Ingram, 142 Cal. 15, 75 Pac. 566; Black v. Bailey, 142 
Ark. 201, 218 S. W. 210. But such cases are usually distinguishable on 
one ground or another. Sometimes a perpetuation of the trust would not 
accomplish the intended purpose. Camden Safe Deposit & Trust Co. v. 
Guerin, supra; Inches v. Hill, supra. Or unforeseen circumstances may 
have made a continuance of the trust impracticable. Eakle v. Ingram, 
supra; Black v. Bailey, supra. Since no such distinguishing facts appeared 
in the present case, it falls squarely in line with the trend of American 
authority. Claflin v. Claflin, supra; De Ladson v. Crawford, supra. See 
Wagner v. Wagner, 244 Ill. tor, 112, 91 N. E. 66, 70. But cf. Harlow v. 
Weld, 104 Atl. 832 (R. L.). 


UnFair COMPETITION — TERRITORIAL EXTENT OF PROTECTION OF TRADE 
Name. — The A B C Stores, Inc., operated retail grocery stores at Galveston 
and Houston, Texas. It adopted and used as advertising matter “A B C 
Blocks” and the slogan “ Makes buying as easy as A B C.” The Texas 
Food Shop, later incorporated, opened a retail grocery in Beaumont, Texas, 
about ninety miles from Houston and Galveston. With the permission of 
the A B C Stores, it adopted and used the A B C trade name and advertis- 
ing. The Texas Food Shop sold its property and purported to convey with 
it the right to use the trade name. The A B C Stores withdrew its per- 
mission, and notified the purchaser, who nevertheless continued to use the 
name and symbols. After repeated protests the A B C Stores opened a 
store in Beaumont, using its usual trade name and advertising. The pur- 
chasers brought this bill to enjoin, claiming prior use of the name in Beau- 
mont. An injunction issued below, and the defendants appealed. Held, 
that prior use by the defendant in other cities did not entitle it to the 
right to use in Beaumont, to which its market did not extend. Judgment 
affirmed. A BC Stores, Inc., v. T. S. Richey & Co., 266 S. W. 551 (Tex. 
Civ. App.). 

As the requisites of a “technical” trade-mark are not present the prin- 
cipal case presents essentially a question of “unfair competition.” See 
Nims, UNFAIR COMPETITION AND TRADE-MarKs, 2 ed., §§ 186, 189. Where 
protection is sought against use of a trade-mark or trade name in connec- 
tion with goods different from those of the earlier proprietor, but of a re- 
lated nature, the courts are not strict in requiring actual competition. Aunt 
Jemima Mills Co. v. Rigney & Co., 247 Fed. 407 (2d Circ.); Vogue Co. v. 
Thompson-Hudson Co., 300 Fed. 509 (6th Circ.). See 38 Harv. L. Rev. 
370. But where the parties are selling in different territories, apparently 
the prior user is protected only to the extent of his actual market. Allen 
& Wheeler Co. v. Hanover Star Milling Co., 240 U. S. 403; Loew’s Boston 
Theatres Co. v. Lowe, 143 N. E. 496 (Mass.). Cf. Sartor v. Schaden, 125 
Ta. 696, tor N. W. 511; Yellow Cab Co. v. Sachs, 191 Cal. 238, 216 Pac. 
33. In the case of chain organizations such as retail stores or theatres, 
although the market of each unit is local, an obvious asset consists in the 
ability to extend into new territory, and there enjoy the fruits of good 
business methods developed in earlier locations. The ruling in the present 
case by its insistence on actual competition deprives the earlier proprietor 
of i's prospect. See Nims, UNFAIR COMPETITION AND TRADE-MaRKS, 
2 ed., § 12. 


VENDOR AND PURCHASER— SALES OF LAND IN Gross— ABATEMENT OF 
PURCHASE PRICE FOR DEFICIENCY IN QuANTITY.—V sold to P a tract of 
land containing, as recited in the deed, 154 acres. It contained in fact 141.10 
acres. P gave notes for the purchase price, and in a suit by V on the 
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notes P prayed a credit for the deficiency. Judgment was entered for V for 
the full amount of the notes. P appealed. Held, that the deficiency must 
amount to at least ten per cent, to warrant a deduction, and as here it is 
less than ten per cent, no deduction is to be allowed. Judgment affirmed. 
Keown v. Brandon, 266 S. W. 889 (Ky.). 

A sale in gross of land is a sale by tract without reference to quantity 
except by way of description. Whether it is in gross or by the acre is de- 
termined by the manifested intent of the parties, taking into consideration 
the surrounding circumstances as well as the words of the contract. Lawson 
v. Floyd, 124 U. S. 108. If the sale is in gross, the purchaser cannot re- 
cover back part of the purchase price in case of a deficiency, nor the vendor 
additional compensation in case of a surplus, where there is no actual fraud 
and the deficiency or surplus is not so great as to raise a presumption of 
fraud. Wadhams v. Swan, tog Ill. 46; Wallace v. Mobley, 120 S. C. 261, 
112 S, E. 264. Other courts have held that, where the deficiency or surplus 
is so great as to be beyond the reasonable contemplation of the parties, 
relief will be given. Harrison v. Talbot, 2 Dana (Ky.) 258. This is to be 
determined by all the circumstances, including the amount of the deficiency, 
the conduct of the parties, the value, extent and locality of the land, and 
the price. O’Connell v. Duke, 29 Tex. 299. An arbitrary percentage cri- 
terion seems unfortunate in a situation where a more flexible standard is 
not difficult of application. 


Wits — ExEcuTors AND ADMINISTRATORS — RENUNCIATION BY LAPSE OF 
Time. — The plaintiff sued for specific performance of a contract for the 
sale of land. The defendant claimed the plaintiff’s title was defective. 
The plaintiff furnished an abstract disclosing the following facts: A former 
owner devised the land to his “ executors and trustees ” in trust, with power 
to sell, and named his son and five daughters “executors and trustees.” 
The will was admitted to probate in England, where the testator was domi- 
ciled, and in Texas, where the land was located. In both places the son 
duly qualified as executor, but none of the daughters ever qualified or at- 
tempted to qualify. About twenty years later, the son conveyed the land 
to X, under whom the plaintiff claimed. From a judgment for the defend- 
ant, the plaintiff appealed. Held, that the failure of the daughters to qualify 
for such a long period amounted to a renunciation, and consequently the 
conveyance by the son as remaining executor passed title to the land. Judg- 
ment reversed. Gray v. McCurdy, 266 S. W. 396 (Tex.). 

At common law, a trustee is presumed to accept a trust until the contrary 
appears. See 1 Perry, Trusts, 6 ed., §259. And lapse of time serves to 
strengthen this presumption. Jn re Uniacke, 1 Jon. & La. T.1. Cf. Adams 
v. Adams, 64 N. H. 224, 9 Atl. 100. See Lewin, Trusts, 5 ed., 165. 
However, this presumption is not applicable to the instant case under the 
view taken by the court that only those qualifying as executors were in- 
tended to be trustees. If the inaction of those not qualifying deprived them 
of their right to become executors, the conveyance by the sole executor was 
clearly good. Originally, it was considered that an executor derived his 
authority from the will and not from its probate. Hensloe’s Case, 9 Co. 
Rep. 36. Therefore, renunciation and, a fortiori, mere inaction, on the part 
of one of several co-executors did not divest him of his authority. See 
Judson v. Gibbons, 5 Wend. (N. Y.) 224, 227; Perry v. De Wolf, 2 R. I. 
103, 108; Hensloe’s Case, supra. Cf. Rinehart v. Rinehart, 15 N. J. Eq. 
44. But under statutes in most jurisdictions, if an executor renounces, the 
administration goes on as if he had not been nominated in the will. Jn re 
Van Vleck’s Estate, 123 Ia. 89, 98 N. W. 557; Alston v. Alston, 3 Ired. 
(N. C.) 447. See 1921 Mass. Gen. Laws, c. 205, §1. See 1 WILLIAMS, 
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EXECUTORS, 11 ed., 198-200. An executor’s renunciation may be inferred 
from his conduct or other circumstances. Briggs v. Probate Court, 23 
R. I. 125. See, contra, Newton v. Cocke, 10 Ark. 169, 177. See 3 SCHOULER, 
WILLS, EXECUTORS, AND ADMINISTRATORS, 6 ed., § 1552; 1 WOERNER, AMERI- 
cAN LAw oF ADMINISTRATION, 2 ed., §234. Most states have statutes 
limiting the time, after the testator’s death, within which an executor may 
qualify.. Pruett v. Pruett, 131 Ala. 578, 32 So. 638; Rice v. Tilton, 13 
Wyo. 420, 80 Pac. 828. See 1 WiLiiaMs, Executors, 11 ed., 191. An 
executor is usually required to undertake active duties, so, apart from 
statute, undue delay would justify the inference that he does not intend to 
accept. And several cases, in accord with the principal case, have held 
long-continued inaction to be renunciation., Solomon v. Wixon, 27 Conn. 
520; Marr v. Peay, 2 Murph. (N. C.) 84. See Robertson v. Gaines, 2 
Humph. (Tenn.) 367. Such a result is in keeping with the undoubted 
policy in favor of the speedy and unimpeded administration of estates. 
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Cases ON EquitaBLe Rewier Acatinst Torts. By Zechariah Chafee, Jr. 
Cambridge: Published by the Editor. 1924. pp. viii, 522. 


Professor Chafee’s Cases on Equitable Relief against Torts, the latest 
contribution to the long series of case-books produced by the professors of 
the Harvard Law School, worthily maintains the high standard set by 
former editors.. By reason of the judicious selection of cases and statutes, 
the methodical arrangement of subject-matter, and the learning embodied 
in the editorial notes, this volume is entitled to a secure place in that 
species of our legal literature to which it belongs; and it should be given 
a hearty reception on the part of both teachers and students. While in- 
tended primarily for students who have already mastered the principles of 
equity jurisdiction and of the specific performance of contracts, the book 
may nevertheless be used with profit, if the more difficult cases be omitted, 
for the introductory study of equity. It should be noted, however, that 
the book contains no cases on equitable relief against defamation or on 
injuries to personality. On account of the need for compression, this 
omission is wise, since cases under this heading will be found in Dean 
Pound’s collection. 

Special attention should also be drawn to the inclusion in Professor 
Chafee’s volume of some of the results of the researches of the late Dean 
Ames. Many of the cases selected by Dean Ames, as well as several pas- 
sages from his footnotes, have, thanks to the generosity of his family, been 
incorporated in the present collection. While the book owes much, there- 
fore, to the great master whose spirit of learned historical research and 
of accurate scholarship suffuses also Professor Chafee’s own labours, the 
editor has made an important departure from the arrangement of material 
so familiar to the readers of Dean Ames’ book. Instead of dividing the 
subject into specific torts, Professor Chafee has introduced a classification 
in accordance with which each fundamental equitable problem —as, for 
example, “ The Balance of Convenience,” Laches, or “ Unclean Hands” — 
is presented as a unit, without regard to the kind of tort involved in the 
particular case illustrating the problem in hand. This arrangement has 
enabled the editor to group his cases according to general equitable prin- 
ciples, and not according to specific torts, in four of his six chapters, — 
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namely, “The Bases of Specific Relief,” “Relief in Equitable Proceedings 
against Torts,” “Defences to Specific Relief Although Other Remedies 
Are Inadequate,” and “ The Enforcement of Specific Relief.” This method, 
among others, was employed by Dean Wigmore in the preparation of his 
Select Cases on the Law of Torts; and its usefulness is confirmed by the 
recent experience of most teachers of the subject. As Dean Wigmore justly 
observes,' “ Tradition tries (but it is futile) to group under each separate 
kind of harm or damage all the rules of law applicable to that harm or 
damage. Thus the body of the law is divided (as it were) into perpendicular 
sections. But its true cleavage is into cross-sections, — the damage element, 
the causation element, and the excuse element. This is equally simple, 
and much more scientific and practical.... In natural science it is a 
truism that no law can be deduced from phenomena until all available 
instances have been collated and compared. Why does not this hold good 
for legal phenomena?” Surely this truism of natural science does hold 
good for legal phenomena. Professor Chafee has set a notable example, 
therefore, in dealing on these lines with many of the cases on equitable 
relief against torts. Owing to the subject-matter of his first and fifth 
chapters, however, he was justified in following a different arrangement 
as to them. In presenting in his first chapter the matter upon the growth 
and nature of equitable jurisdiction over particular torts, he has paid atten- 
tion to the fact that Chancery assumed jurisdiction over the various kinds 
of torts at different stages in its history; and he has devoted, therefore, 
separate study to the history in equity of certain specific torts, such as 
waste and nuisance. The subject of the protection of social and public in- 
terests also raises special difficulties: and a separate chapter towards the 
end of the book is therefore devoted to this subject. 

Professor Chafee’s case-book is concerned chiefly with the law of the 
present day. While preserving some of the older authorities, it includes 
many modern cases, not a few of which are taken from reports of the past 
decade. Many of the author’s notes contain references to recent decisions 
which will be found of special value to judges and practitioners, as well as 
to legal teachers and students. But Professor Chafee has fully realized the 
close relation between legal history and present-day legal doctrine, and 
hence he has given to legal development a due and proper place in his 
volume. Only a few of the judicial opinions embodied in the cases them- 
selves, however, contain historical matter; and this is to be regretted, for 
much legal history can be learned from the judicial writings to be found in 
the law reports. It may be true to say in general, as was once remarked 
by Dr. Johnson, that “the spirit of history is contrary to minute 
exactness.” 2 But, so far as the history of law is concerned, the investiga- 
tor must, in the first instance, pay close attention to “ minute exactness.” 
He must trace the origin and growth, and on occasion also the decay, of 
rules and principles with painstaking regard to all the minutie of time 
and place and of content and scope. In his work of revealing, by re- 
search, the foundations and the structure of legal and equitable doctrine, 
the’ scholar cannot afford to neglect any of the historical facts, not even 
the facts that appear to the layman trivial and inconsequential. Only 
when his preliminary studies have neglected nothing, will the historian of 
law behold the completed edifice of doctrine, and comprehend not only its 
separate outlines and details, but also its unity and its spirit; for the law, 
like an ancient manse, repaired and restored from age to age, has its cwn 
personality. 





1 y Setecr Cases ON THE Law oF Torts, vii. 
2 1 Boswet1, Lire oF JOHNSON, 1900 ed., 106. 
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“ All bodies,” declares Bacon, “have spirits within them.” This is as 
true of the body of the law as it is of a human being or of a body politic; 
and the student of the law, if his books and his teachers guide his vision 
to the prospect, may catch glimpses of the law’s corporeal frame and of 
the spirit that resides within it. To this end the study of the judicial 
precedents that have formed the law is both necessary and fruitful. As 
observed by Chancellor Kent in his Commentaries on American Law, 
some of the reports “are to be deeply explored and studied, and particularly 
those cases and decisions which have spread their influence far and wide, 
and established principles which lie at the foundations of English juris- 
prudence.” Many of the judges, in England and America alike, have 
been historians of our law; and some of the most illuminating passages in 
the literature of legal history are embodied in their judgments. These 
judicial contributions to our knowledge of the development of common law 
and equity are deserving of fuller examination and study than they have 
hitherto received. 

No doubt many of these materials should be read in the light of later 
researches embodied in other parts of our legal literature. No doubt 
the work of judges and practising lawyers in the realm of legal history is 
not always of the high character which we associate with the names of 
trained historians like Maitland and Ames. But from the vast bulk of 
historical matter in the reports, it would be possible to choose many pas- 
sages that deserve to rank among our legal classics; and it would also be 
possible to single out many other passages which, even though they are 
not notable for their excellence as historical literature, nevertheless contain 
valuable collections of authorities and suggestive hints in regard to lines 
of development. Even judgments like that of Kindersley, V. C., in Lowndes 
v. Bettle * contain useful surveys of the precedents. For these reasons it may 
be regretted, perhaps, that Professor Chafee’s book gives us but few judicial 
opinions dealing with historical aspects of the subject of equitable relief 
against torts. 

The paucity of historical material in the cases themselves is counter- 
balanced, however, by the excellence of Professor Chafee’s own historical 
notes on a variety of topics, such as the origins of the prevention and 
specific reparation of torts, the early history of waste, nuisance, and patents 
in Chancery, the early judicial attitude toward injunctions, and the early 
history of public and social interests in equity. Indeed, at the beginning 
of the first chapter, which deals with the growth and nature of equitable 
jurisdiction over particular torts, the editor gives us the true historical 
perspective by presenting us with authorities upon the early history of the 
prevention and specific reparation of torts. 

During the last twelve years a remarkable series of writings by English 
and American scholars® has shown us that before the development of 
Chancery’s equity, the early common law had evolved a system of equitable 
relief based upon the judicial employment of writs and of bills in eyre. 
This early equity of the common law is illustrated in Professor Chafee’s 
volume by two or three selected cases,® while in a footnote two other 
cases are cited. One of these, the case of Bernardestone v. Heighlynge,’ is 
of much more than ordinary interest, illustrating as it does one of the im- 
portant features of the equity of the common law as administered under 





3°: Kent Comm., 14 ed., 667. 

4 3 New Rep., 409 (1864). See CHAFEE, 40-42. 

5 For a list of them, see CHAFEE, 1, note 1. 

6 Pp. 1-3. 

7 Y. B. 16 Epw. III (Rolls Ser.) 256-258, pl. 46 (1342); Y. B. 18 Epw. III 
(Rolls Ser.) 234-239, pl. 6 (1344). 
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the writ system.® The plaintiff in this case brought in the Common Bench 
a writ of trespass de wallia reparanda against the defendant. It was 
alleged by the plaintiff that, through the defendant’s neglect in not keeping 
his sea-wall in repair, sea-water had entered and overflowed the plaintiff’s 
lands adjoining the wall, whereby the plaintiff had lost the profits of his 
land to his damage. By inquest it was found that the defendant, his 
ancestors, and the terre-tenants had made and repaired the wall, and that 
through the defendant’s neglect the water had in fact overflowed the plain- 
tiff’s land. The Court adjudged that the plaintiff should recover his damages 
and the defendant be in mercy. On the morrow the plaintiff prayed that 
the Court would amend its judgment and award a writ to the sheriff to 
distrain the defendant to repair the wall. The Court at first held that it 
could not afford this further relief. Afterwards, however, the Court said 
that the plaintiff's prayer was reasonable (resonable) and gave judgment 
accordingly. Later the defendant in these proceedings brought a writ of 
error, a writ of certiorari, in the King’s Bench,® asserting that 
there had been divers errors in the proceedings in the Common Bench. 
He contended, among other things, that the plaintiff had brought a writ of 
trespass when a writ of reparare facias properly lay, and that the judgment 
of the Common Bench that he —the defendant — should repair the wall 
was not warranted by a writ of trespass. The justices of the Common 
Bench had “apparently allowed the procedure to be that proper to follow 
on a writ of reparare facias and proper to the matter of the case, whereas 
the writ on which the proceedings were taken was in point of fact a writ 
of trespass.” 1° Ultimately the proceedings in the King’s Bench were stayed 
sine die in the quinzaine of Trinity, 1345, on the production of letters 
patent of protection in favour of the plaintiff, who was about to journey to 
Brittany in the company of the Earl of Oxford. 

Several historical problems are suggested by a reading of Bernardestone v. 
Heighlynge. Thus, in the period before the date of this case (1342-1345), 
had the writ of trespass—in Maitiand’s words, that “fertile mother of 
actions’ —thrown off, among its numerous progeny, special writs of 
trespass de reparatione facienda? In course of time did these writs acquire 
a separate character of their own distinct from that of the writ of trespass; 
and, in their new character, were the writs known as reparare facias? A 
study of Bernardestone v. Heighlynge might incline one to the view that 
these questions should be answered in the affirmative; and yet, since the 
questions themselves are far from easy, they demand much careful research 
before answers can be given with any confidence. It may be observed 
that the Statute of Westminster II‘ was regarded at an early time as the 
statutory authority for the variation of the writs of trespass so as to suit 
special cases. Nevertheless, if the history of assumpsit and trover be any 
guide, we should not expect to find that distinct actions of reparare facias 
branched off from “trespass upon the special case” until much later than 
the date of Bernardestone v. Heighlynge. It is possible, indeed, that from 
the beginning the writs of reparare facias took an independent place in 
the scheme of common-law writs, unconnected with the writ of trespass. 
Without attempting to solve these historical problems, it may be re- 
marked in passing, as a stimulus to research, that in Bracton’s time the 





8 See H. D. Hazeltine, “ Early History of English Equity,” in Essays 1N 
Lecat History, ed. P. Vinogradoff, 270. 

® See 1 FLrower, Pusric Works In MEpmAEvat Law, 32 SELD. Soc. 309; 2 
ibid., 40 Seip. Soc. xxxiii. 

10 y FLOWER, Op. Cit., 310. 

11 13 Epw. I, c. 24 (1285). 
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common-law courts ordered parties to repair walls and buildings and to 
restore property to its former condition.1? Furthermore, in the list of 
writs contained in a Cambridge manuscript of the early part of the reign ' 
of Edward I (1272-1307), summarized by Maitland, we find in the group 
of writs relating to easements and the duties of neighbours, the writs de 
pontibus reparandis — muris — fossatis.1® Likewise, in a list of writs i 
contained in a manuscript Register of Writs in the library of St. John’s 
College, Oxford, dating from the early years of the reign of Henry VI‘* : 
(1422-1461), there are the writs de walliis et fossatis,° de molendino re- 
parando,* de domo ponte stagno et guttera reparandis,\* de walliis et 
fossatis reparandis,'® and de ponte calceto et pauimento reparandis.’® In the 
final form of the Registrum Brevium, the writs relating to the repairs of i 
bridges, houses, and roads are set out among the original writs.2° Fitz- H 
herbert, in the New Natura Brevium, first published in 1534, deals with ' 
the writ de reparatione facienda and presents the text of several of its { 
forms.?1 Coke, in his First Institute, published in 1628, likewise discourses 
rs png writ de reparatione facienda; ?* and it also finds its place in modern 
ooks. 
Whatever may be the history in detail of these several writs of repara- 
tion, it is clear that they represent an important aspect of the specific 4 
relief afforded by the courts of the common law. At least some of them : 
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partake of the nature of Chancery’s mandatory injunctions; and it is not 

impossible that, together with the writs of prohibition and other equitable 

features of early common-law procedure, they may have served as models 

for the chancellors when they were framing the procedural instruments of 

the equity which they developed. By the time of the case of Bernarde- 

stone v. Heighlynge, the early equity of the common law had, however, 

lost much of its vigour; Chancery was already proving to be too strong 1 

a competitor in the field of equitable jurisdiction. With the development 

of Chancery’s equity, therefore, the common-law courts gradually ceased to : 

afford equitable relief upon the former extensive scale; but there is, at the i 
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same time, evidence in plenty that they never fully abandoned their claim 
to be courts of equity as well as of common law. Certain features of an 
equitable kind still persisted in the procedure which they followed and in 
the principles which they administered.** 

The precise scope of this equity of the later common law will never be 
fully understood, however, until the year books and the early reports have 
been subjected to careful scrutiny; and these and other materials await 
the investigator. 

One line of research should be devoted to the writs of reparare facias. 
While it is clear from Fitzherbert’s New Natura Brevium* that at least be- 
fore 1537 forms of the writ of nuisance were employed to effect specific 
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relief, it is equally certain that some.of the forms of the writ of reparare 
facias, as will be seen from an examination of Fitzherbert’s work and the 
Register of Writs, were themselves founded upon nuisance. It is said 
that by an action on the case the plaintiff could recover only damages; 2° 
whereas by a writ of reparare facias he could obtain specific relief. A 
comparison of the jurisdiction of the common-law courts with that of 
Chancery, in the matter of nuisance, is illuminating. As Professor Chafee 
reminds us,?? the first reported case in Chancery seems to be Osburne v. 
Barter.2® “Cary, 28, written before 1650,” Professor Chafee tells us, 
“recognizes the equitable jurisdiction [of Chancery] as settled: ‘ Where 
an action upon the case for a Nusans and damages only are to be re- 
covered, the party may have help here [in Chancery] to remove or restore 
the thing itself.’” But, continues Professor Chafee, “ Bush v. Western,?® 

. . is the first reported [Chancery] case to grant relief.” This late as- 
sumption of jurisdiction by Chancery, in this class of cases, is a striking 
fact. But while it points to a retention by the common-law courts of their 
old jurisdiction, enforced by the writs of reparare facias, down to com- 
paratively recent times, only a detailed study of the cases will enable us 
to determine the precise extent to which these writs of the Registrum 
Brevium were actually employed in practice. 

There are still further indications of the survival of common-law equity 
in modern centuries. Coke gives us one hint of this in his account of the 
writs quia timet, writs which are “called brevia anticipantia, writs of pre- 
vention.” °° Plowden suggests still another line of investigation in his 
note to Eyston v. Studd,** a note which is one of the classics of our legal 
literature; for Plowden, elaborating the point that our law consists of two 
parts, “body and soul,” proves to us that the common-law courts had never 
abandoned their early equitable principles in the matter of the interpreta- 
tion of statutes. Nor is it uninstructive to observe that when Lord Mans- 
field and Mr. Justice Buller, as common-law judges, followed equitable 
principles, they were but continuing the practice of many of their predeces- 
sors.52 It may be true, as was once remarked by Lord Thurlow, that 
“ Buller knew no more of equity than a horse;” °° but it is certainly true that 
Mansfield — who “ never liked Law so well as when it was like Equity ” ** 
— was a master of equitable as well as of common-law principles, and 
that, by neglecting in the King’s Bench the strict boundaries between 
legal and equitable jurisdiction, he was the legitimate successor of those 
thirteenth and fourteenth century judges who had administered the forms 
and processes of the common law with an eye to affording relief of an 
equitable character. There is no doubt that Mansfield borrowed much from 
the equity of Chancery; but there is also no doubt that a substratum of 
his equity was derived from the traditions of the King’s Bench as a court 
which had power to afford, within certain limits, relief of the same sort as 
that granted by Chancery. Even Lord Kenyon did not remove all of Mans- 
field’s equity from the common law; and, in certain directions, the equitable 
features of the common law increased rather than diminished in importance 
in the period before the Judicature Act. By directing attention to a few 
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of the early instances of specific relief in the common-law courts, it is to be 
hoped that Professor Chafee may be the means of inspiring at least two or 
three young lawyers with the resolve to devote a part of their leisure to 
investigating some of the aspects of the long history of equity as admin- 
istered by judges of the common law. A fruitful field of enquiry lies open 
to them. 

In the present review, perhaps far too much space has been occupied by 
references to the historical interest attaching to Professor Chafee’s volume. 
In conclusion, therefore, emphasis should be laid on its value as a collection 
of present-day authorities. The learned editor has had in mind, at every 
point, the need of the teacher and student for a methodical and concise 
exposition of the equitable principles enforced by the courts of today; 
and it is not too much to say that in the execution of this design he has 
been eminently successful. A mastery of the book will not only give the 
reader a firm grasp of the fundamental principles of an important branch 
of equity jurisdiction, but it will—or at least it should — inspire him with 
the desire to explore still further a realm of learning which offers unusual 
scope to the mind that craves the delights of legal reasoning and analysis. 
Words used in the preface to Rolle’s Abridgment des plusieurs Cases et 
Resolutions del Common Ley may be applied, not inappropriately, to Pro- 
fessor Chafee’s Cases on Equitable Relief against Torts. ‘“ Whereas at this 
day,” remarks Rolle’s publisher, who was no less a person than Hale,*® 
“the Books of the Law are grown very many and very large, so that many 
will not have the patience to read them all, the Student will in this Book 
have a considerable Abstract and Collection of most that is material in 


them,” H. D. Hazettine. 





THE FUNDAMENTAL CoNCEPTs oF PuBLic Law. By Westel W. Willoughby. 
New York: The Macmillan Company. 1924. pp. xvii, 499. 


Professor Willoughby has been a student of political science for a genera- 
tion. His recent volume marshals the results of his life work. It manifests 
fine scholarship and presents to the American public a wide review of 
English and European writings in the same field. The book does not afford 
easy reading. It is condensed political philosophy, which sometimes falls into 
generalizations that are both broad and vague. It presupposes that the 
reader is equipped with a general knowledge of modern political ideas and 
of English and American political history. 

The method of the book is revealed in two words of its title, “ Funda- 
mental Concepts.” By the first, the author means those factors which are 
common to all civilized states,— Venezuela or the British Empire, the 
United States or Russia under the Czars. His plan “is indifferent to all 
questions as to relative merits of different forms of government, or of 
different administrative systems.” As the term “Concepts” indicates, his 
thought is juristic, formal, metaphysical. He is as severely legal as Austin. 
His “analytical political philosophy ” works “back from conclusions to 
premises.” He finds three fundamental concepts in the State: (1) A 
people politically organized (2) Occupying a definite territory and (3) Exer- 
cising sovereignty over that territory and its inhabitants. The first two 
factors are simple and are easily stated. But the subject of sovereignty 
occupies relatively as great a space in Dr. Willoughby’s book as it has in 
the field of modern political writings. 





85 See City of London v. Wood, 12 Mod. 669, 689 (1701). 
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The title of the present work is identical with that of a book published 
by Otto Gierke in Germany in 1874. Dr. Willoughby, in his treatment of 
the State and of sovereignty, follows in main outline the thought of Austin 

-and of German political writers of the nineteenth century. He frequently 
uses German nomenclature, and quotes extensively without translation from 
German authors. 

American political thought has been too largely indebted to German 
jurists and philosophers. Lieber, Mulford, Von Holtz, and Burgess have 
formulated our political science, and they all drew largely from German 
sources. But Germany and the United States have stood at opposite 
political poles. The basis of our polity is popular sovereignty; that of 
Germany has always been kingly rule. Before the federation, each German 
state was a kingdom with royalty the dominant power. When the Em- 
pire was formed, the Emperor was placed at the head, deriving his power 
from God. Down to 1918, his increasing supremacy was the outstanding 
feature of German politics. All German thought was profoundly influenced 
by this drama of the German State. Jurist and philosopher alike ration- 
alized in support of the imperial system. It is too plain for argument 
that such a field is a poor place from which to gather political ideas for the 
interpretation of popular government. 

From Plato and Aristotle to Hegel and Spencer, political science was 
largely in the hands of philosophers. During most of that time philosophy 
also embraced theology and metaphysics, and gave to political science a 
rationalized, analytical, metaphysical content. Philosophers formulated their 
political categories and concepts by a process of severely abstract reasoning 
and then forced political facts into that framework. Professor Willoughby 
has not escaped the power of that past. 

This influence clearly appears in the chapter entitled “The State as a 
Juristic Person.” The author refuses to go to the full extent of Gierke 
and Figgis and say that the State is a “real” person. He stops half-way 
and says it is a “juristic” person. In answering the former writers he 
quotes as follows from an article by Professor Cohen on “ Ghosts and other 
Perils in Social Philosophy”: ‘“ Because a number of individuals find 
themselves united by the closest of common interests or opinions there 
is no warrant for saying that a thing, much less a thing that has a life and 
a will of its own and is therefore entitled to be termed a person, has been 
brought into existence. However strong or intensive the unity that exists, 
it is, after all, a relationship and not a new entity or real thing that has 
been created. All are agreed that groups are characterized by some kind 
of unity, and the fundamental issue is whether this unity shall be viewed as 
an entity additional to the ‘entities unified and of the same kind, or whether 
it shall be viewed for what it is, as just the unifying relation.” 

It is appropriate that a writer on “ Ghosts ” should refute the notion that 
organized groups are “ persons,” juristic or real. 

It seems to have escaped Dr. Willoughby’s notice that Professor Cohen’s 
reasoning is just as fatal to calling the State a “ juristic” person as to 
calling it a “real” person —or for that matter a person of any kind; 
vet throughout the volume the theory that the State is a “ juristic person” 
is the most fundamental of his “ Fundamental Concepts.” 

“Person” has been a term of confusion both in theology and political 
science. To call a state or corporation a “person” adds a new factor 
of obscurity, instead of clarifying those concepts. Such denomination 
sets the mind at once to asking what is this new meaning of the word 
“person.” It is natural to seek a common name for complex units, but 
to substitute a personification for a reasonably clear group name results 
only in confusion. ‘“ When our unifying reality becomes an additional 
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thing,” we have, instead of gaining clearness, achieved one of the great 
sources of human error. 

Dr. Willoughby treats the State as a juristic person and all acts of 
government as expressions of its will. In doing this he himself seems to 
be aware that he is indulging in pure metaphysics. He says: “It is of course 
to be understood that when we speak of the State as willing this or that, 
and describe laws as being the formulated expressions of these volitions of 
the State, this is but a juristic mode of speaking. The State, not being a 
person in a biological sense, cannot possess or exercise a will of its own in 
the sense that a human individual is able to do. The substance of what is 
actually willed is determined by those individual persons who have control 
of the government... . Juristically viewed, then, though regarded as ex- 
pressions of the will of the State, laws, in their substantive provisions, de- 
clare the will of human individuals.” 

Such being the reality, why not stick to it? If anyone will ‘take any of 
the passages in the book using this metaphysical form of speech and sub- 
stitute realities for the metaphysics, he will find the thought of such pas- 
sages Clarified and strengthened. 

The author’s volume is divided into two parts. The first presents the 
author’s philosophy of the State. It develops his “ Fundamental Concepts.” 
The second is mainly concerned with the decisions of the Courts. The first 
is abstract; the second concrete. The title of the second part, “ Funda- 
mental Concepts Applied,” is hardly supported by its subject-matter. 

Sovereignty has been the chief theme of political science. Countless 
volumes have been written to define it and to locate it in the different states. 
Dr. Willoughby gives this subject the chief place in the first part of his 
work. His method of dealing with it manifests most clearly the quality of 
his thoughts. Quotation will make this plainer than description: 


“Sovereignty implies the conception of the State as a volitional entity 
or political person, and designates that faculty which this political person 
possesses of determining, by its fiat, what are to be the legal rights and 
legal duties which it will recognize and, if necessary, enforce.” 

“Viewed as a quality or faculty of Statehood, and as connoting legal 
omnipotence rather than physical power, sovereignty is, by its very nature, 
a unity. 

“ Sovereignty as a State attribute is not only a unity, but one that, by 
its very nature and definition, connotes absolute legal authority. To place 
a legal limit upon it is therefore to destroy it.” 

“ Sovereignty, thus denoting the legally omnipotent will of the State, is 
indivisible and inalienable.” 


Having thus defined sovereignty, he seeks to apply his definition to the 
actual polity of different states. He gives most space to the federal State 
and particularly to the United States. Adhering to his definition, he takes 
the position that in our country supreme sovereignty is vested in the union 
and not divided between it and the states. In doing this he seems to violate 
the most conspicuous feature of our political life and history, the consti- 
tutional division of all power between the states and the nation. To treat 
sovereignty as qualitative and not quantitative, to hold the same people 
subject both to the state and the nation, the one exercising local and the 
other national powers, has been deemed the distinctive achievement of the 
Fathers. It is sometimes said that the duality relates to the government 
and not to the State. But this does not fit the historic facts. Each state 
is the creation of its own people in precisely the same way that the union 
is the creation of all the people. In the language of Woodrow Wilson, the 
powers of the states are “ original and inherent, not derivative.” 
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Dr. Willoughby concedes that the men who drafted and adopted our Con- 
stitution believed that sovereignty was divisible and that they had divided 
it. But he says the necessities of practical political life soon demonstrated 
that this theory was unworkable, and the doctrine was therefore adopted that 
the national authority was legally superior to that of the individual states, 
“For years, however,” he continues, “lip service continued to be given to 
the doctrine of a sovereignty divided between the union and its constituent 
states, although, whenever an issue arose between the two, the legal suprem- 
acy of the former was vindicated.” Is that statement true to our history? 
One of the highest duties of the Supreme Court of the United States has 
been to restrain both the nation and the states, each from invading the 
sphere of the other’s authority. If we consider its entire history, it has 
been impartial,—as resolute in restraining the nation as the states. If its 
action has been more frequent against the states than the nation, that must 
be attributed to the fact that there are many states on the one side to 
trespass, and only one nation-on the other. From the time of Marshall to 
our own era of child-labor decisions, the Court has uniformly recognized 
and enforced the division of power between the two governments. During 
the reconstruction period, when the relation of the states and the nation was 
presented in its most serious form, the Court condensed our polity into a 
sentence that has become classic: “ The Constitution in all its provisions, 
looks to an indestructible Union, composed of indestructible States.” 

We are witnessing today both in public opinion and in the decisions of 
the Supreme Court a rebirth of the doctrine that the sovereignty of the 
states within their sphere is an indispensable part of our political scheme. 

The contrast between this view and that of Dr. Willoughby is brought 
out if the foregoing statement of the Supreme Court is set over against the 
following: “The Central State being admittedly sovereign and the member 
states not sovereign, their governments may properly be regarded as organs 
through which the Central State exercises its sovereign will in the several 
areas of the non-sovereign member States.” How does Dr. Willoughby 
establish this supreme sovereignty of the union over the states? His view 
is expressed in a single sentence: “ Under the amending power, by a vote 
of three-fourths of the States acting through their legislatures or specially 
convened conventions, according as the one or the other method is proposed 
by Congress, it is possible to take away from any given State, against its 
will, and by a perfectly legal process, any or all of the powers which it now 
possesses.” 

To convert this view from theory into fact, the nation must first get the 
consent of two-thirds of the representatives of the states in Congress, and 
must then secure from three-fourths of the states their approval of their 
own destruction. The remote possibility of such an occurrence reduces to 
the vanishing point the alleged sovereignty of the nation over the states. 
Such a theory reminds one of Emerson’s road that changed into a squirrel’s 
track that went into a hole in a hollow tree. Why such an awful name as 
“sovereignty ” for such a remote and practically non-existent power? 

At the present time the doctrine of sovereignty has only a theoretic in- 
terest. It had its origin in a period when “ church and state, pope and 
emperor, emperor and king, king and baron, lord and vassal” were in 
actual contest for supremacy. It attained its full development in the 
conflict between nation and state in our own country and between emperor 
and popular authority in Germany. All this has become history. No civil- 
ized country now presents any such rivalries. No civilized State thinks 
today of exercising absolute and unlimited power. The abstract conception 
of such a power as being always within the purview of the State is no 
longer worthy of a large place in political science. 
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In adopting the metaphysical method Dr. Willoughby has the support of 
great names. But that method, in the reviewer’s judgment, belongs to a 
vanishing past. Political science, if it is to prove itself worthy to use the 
name science, must eliminate metaphysics and bring itself down to the 
realities of political life. The new school, led by Maitland and Laski in 
England, Krabbe in Holland, and Duguit in France, is sound in its criticism 
when it charges that the German and Austinian jurists base their philosophy 
of the State on concepts instead of facts. 

The State is at all times fully organized in its government. When con- 
stitution-making is regarded as a part of the government, the State in its 
political aspect and the government are coterminous. The State can only act 
through individuals who are vested with its powers. Their acts are its acts, 
not its will. When we go back of these realities and regard the State as a 
juristic person and the exercise of its powers as a juristic concept, we pass 
from the realm of fact and step out into the blank void of metaphysics. 

CuHarLes F. Ammpon. 





WorKMEN’s CoMPENSATION. By E. H. Downey. New York: The Mac- 
millan Company. 1924. pp. XXv, 223. 


The late Dr. Downey, whom Professor John R. Commons has called “ the 
highest American authority on the subject,” prepared this book as an appeal 
to laymen in the hope that if they better understood the principles of the 
law regulating compensation for industrial accidents in the several states, 
they would support legislation giving broader scope to, and remedying de- 
fects in, compensation statutes. The legal profession would have been 
fortunate if Dr. Downey had lived to utilize his unsurpassed store of in- 
formation for a similar volume addressed to the lawyers of America, be- 
cause, generally speaking, the bar is not aware of the full purport and 
meaning that lie behind this great new experiment in the administration of 
justice. It has accordingly seemed advisable to devote these comments 
exclusively to those parts of the author’s work which deal with the legal 
and procedural aspects of the compensation acts. Necessarily this involves 
the passing over of large sections of the book which supply valuable informa- 
tion as to rates of compensation, specific indemnity schedules, state insur- 
ance funds, the premium cost of insurance, and the like. In all these 
matters Dr. Downey was deeply interested, because he regarded industrial 
accident insurance as merely the first step in a general program of social 
insurance in which cost is the most critical consideration; for, as Professor 
Ely -vrites in a special introduction to this volume, while workmen’s com- 
pensation is expensive, “still more costly is that which provides for old 
age, and probably the most costly of all is that which aims to provide for 
unemployment,” and therefore “ unless cost is reduced to the lowest possible 
limits there is strong reason to fear that insurance may be extended be- 
yond economic possibilities and that public treasuries may be bankrupted.” ? 

Most lawyers, I think, regard the compensation acts, which in less than 
fifteen years have been enacted in forty-three states, simply as statutes 
changing the substantive law as to personal injuries suffered by employees. 
Dr. Downey makes plain why the substitution of the principle of insurance 
for that of negligence was imperative when he says: “The human organism 
is imperfectly adapted to a mechanical environment. The injuries which 
arise are, broadly considered, nobody’s ‘ fault.’”»2 The human body moves 
with a certain rhythm which does not always coincide with the deadly pre- 
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cision of machine rhythm. If a thousand girls extend a thousand hands 
into a thousand die-stamping machines a thousand times a day, the number 
of mutilated fingers at the end of a year can be foretold by actuarial 
statistics. : 

Important as this substantive change undoubtedly was, Dr. Downey is 
perfectly aware that if the legislatures had done nothing more, the com- 
pensation acts could have accomplished but little. He estimates that under 
the old law “ seven-eighths of all work injuries were left without legal re- 
lief.”* But in a jurisdiction where administration of the compensation act 
was entrusted to the courts, as was originally the case in New Jersey, Carl 
Hookstadt of the United States Bureau of Labor estimated that “ 13,276 
or over 60% of New Jersey’s compensable accidents were not reported and 
presumably were not compensated.” 4 

For this reason it is no exaggeration to say that the real and undoubted 
success of the compensation acts is due to the new type of machinery which 
was created for their enforcement. This newly created administrative sys- 
tem which, in contrast to our traditional method of administering justice 
in the courts, operates with great speed and at practically no expense to the 
injured man, is possible because the law itself prescribes schedules of com- 
pensation based primarily on average weekly wages. The ascertainment 
of damages therefore does not involve an examination into all the facts, 
but merely a knowledge of arithmetic. 

This point is often overlooked by those who, seeing the success of ad- 
ministrative justice in this field, urge that it be extended to cover personal 
injuries received in railway, street car, and even automobile accidents. 
The proponents of such measures should read Dr. Downey’s statement as 
to how difficult it is to establish fair compensation schedules, and should 
then consider whether it is possible to fix by rule of law a schedule of dam- 
ages that would justly compensate a violinist and a hodcarrier, each of whom 
might lose a forefinger in the same railway accident. Since average weekly 
wages can be determined as to employees from the payrolls, few disputes 
arise; but the extension of the plan to the general travelling public would in- 
volve for the ascertainment of average weekly income as much effort as 
is required for the enforcement of the income tax law. 

Within the field of industrial accidents the administrative plan is feasible 
and has worked well. From ninety to ninety-five per cent of all claims are 
automatically adjusted by voluntary agreements between employee and in- 
surer, all of which are checked by the industrial accident commissions. It 
is in the remaining five to ten per cent of contested claims that the nature 
of the administrative method most clearly appears. While courts are nega- 
tive, relying on the self-interest of the litigants to bring about a proper 
presentation of the evidence, the commissions are affirmative. They in- 
vestigate on their own initiative, they keep tabs on compensable accidents 
through newspapers, they endeavor to secure witnesses and needed medical 
testimony. For this purpose they have corps of investigators, impartial 
physicians, and even attorneys, as is the case with the Pennsylvania com- 
mission. Thus the commissions have auxiliary departments for direct in- 
vestigation which the courts have never been allowed to have. Further, 
they make their own rules and control their own procedure, another essen- 
tial power which in the main is denied to our American courts. Under 
these circumstances this administrative plan for securing justice has flour- 
ished and won wide public approval. 

Having gone so far so well, the commissions are tempted to conclude that 
injured employees, even in contested cases, need no assistance from lawyers. 





3 P. 144. * U.S. Bureau of Labor Bulletin, No. 275 (Sept. 1920) p. 116. 
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Dr. Downey writes: “Claimants ought not to be compelled to employ 
counsel . . . and the actual need for attorneys’ services should be confined 
within the narrowest practicable limits.”*® This is almost the unanimous 
view of commissioners, but in it there is a danger. The framers of these 
laws saw the evils of the contingent fee system; they were familiar with the 
unholy triumvirate of shyster lawyer, “runner,” and disreputable physician, 
generally with tame witnesses who “happened to see” the accident; and 
they intended, if they could, to be rid of lawyers once and for all. This 
tradition remains and is kept alive by that same class of practitioners who, 
through “lump sum settlements” and otherwise, endeavor to secure for 
themselves revenues far beyond anything which the commission would 
award them under its statutory power to control fees. 

The question which Dr. Downey overlooks, or at least does not deal with 
in the present volume, is the problem created by a commission’s serving 
both as advocate and judge. Many cases present troublesome points of 
law, difficult questions of fact, and a sharp conflict of testimony. The em- 
ployee needs counsel, and he needs zealous counsel who will act solely for 
the proper interests of his client. No commissioner can perform that duty 
and then become a dispassionate judge. Either the employee will in fact go 
unrepresented or gradually the community will lose faith in the impar- 
tiality of the tribunal. 

To call these commissions quasi-judicial is misleading. One part of their 
work is purely administrative. But in contested cases their function is 
purely judicial. And precisely for this reason the writer heartily concurs 
in Dr. Downey’s recommendation that the members of industrial accident 
boards and commissions “should be irremovable except by impeachment 
and be paid salaries commensurate with the emolument of judges of the 
higher courts.” ® REGINALD HEBER SMITH. 





THE Monroe Doctrine: Its IMpoRTANCE IN THE INTERNATIONAL LIFE OF 
THE STATES OF THE New Wortp. By Alejandro Alvarez. New York: 
Oxford University Press. 1924. pp. 573. 


To the American public at large the Monroe Doctrine is not only a cardinal 
principle of the foreign policy of the United States; it is a tradition to 
which every loyal knee must bend, a sacred inheritance foreshadowed in the 
farewell address of Washington and proclaimed with renewed emphasis in 
the recent declarations of Secretary Hughes. It possesses, indeed, a valid- - 
ity little short of an amendment to the Constitution. Moreover, it is our 
own doctrine; and while others may share in its benefits, we alone propose 
to be responsible for its maintenance. 

For the correction of this state of the public mind the collection of 
documents and opinions which Dr. Alvarez has gathered together should be 
exceedingly valuable, as should also be his own contribution in the form of 
an introductory survey of the meaning and present status of the Monroe 
Doctrine. Dr. Alvarez is recognized as one of the leading publicists of 
South America, and his earlier volumes, the Codification of International 
Law and American International Law, as well as his numerous other con- 
tributions to the science of international law, give to his writings an author- 
ity which must command attention. If the Monroe Doctrine is to be inter- 
preted in terms of the interests of the Western Hemisphere as a whole, it 
is obviously desirable to have the task undertaken by a Latin American 
scholar, whose voice will have greater weight in that part of the world which 
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has been the indirect beneficiary of the Doctrine without having been con- 
sulted in its making or application. 

Part I of the volume is devoted to “ History, Practice, Ideas, Facts,” and 
it embraces. a comparative study of the Monroe Doctrine as interpreted 
and applied by the United States and Latin America respectively, followed 
by a brief study of the “principles ” of the Doctrine and a description of 
the relations of Europe to the Doctrine. This last section consists almost 
entirely of extracts from Moore’s Digest of International Law, reducing the 
personal contribution of Dr. Alvarez to an essay of some thirty pages. Of 
these the most interesting are those in which the author attempts to link 
the Monroe Doctrine with the several declarations, such as the “ Bolivar 
Doctrine,” made by the Latin American states at the time of their sep- 
aration from Spain. In this respect it cannot be said that the author makes 
out a very satisfactory case. Although the Monroe Doctrine, as Dr. Al- 
varez rightly appreciates, was based upon the principle of self-protection, 
it was in its essence a claim on the part of the United States of interest in 
the welfare of territory not belonging to it; whereas the Latin American 
declarations were concerned for the most part with the independence of their 
own dominions against the interference of the mother country or her allies. 
More to the point were the various efforts made to create a confederation 
of the Latin American states to maintain their separate independence. Dr. 
Alvarez, looking only at the principles of independence and non-intervention 
contained in the Monroe Doctrine and finding them embodied in the sev- 
eral Latin American declarations, would elevate the Monroe Doctrine into 
a principle of American public law. To this end he would also “do away 
with the term Monroe Doctrine, while preserving its ideas.” 

These views of the author will serve to indicate the value of the doc- 
umentary material to be found in the annexes to Part I, covering some 
ninety pages, much of which, while interesting in itself, seems to have only 
a very remote connection with the Monroe Doctrine as understood by the 
United States. 

As to the much debated question concerning the compatibility of certain 
of the more recent manifestations of the Monroe Doctrine with the Doctrine 
as originally proclaimed, Dr. Alvarez dwells at some length upon what he 
calls the policy of “ imperialism or hegemony ” pursued by the United States. 
It is this policy of intervention in the countries of Central America and of 
the Caribbean which, the author asserts, has given rise to great anxiety 
in Latin America and has led to the formation of alliances to oppose it. 
At this point, however, Dr. Alvarez fails to note that in the long extract 
from his American International Law, which appears in the last part of 
the volume, he makes a distinction between the policy of “ hegemony ” and 
that of “imperialism,” the former consisting in a justifiable effort on the 
part of the United States to prevent certain of the weaker Latin American 
states from committing acts which might bring about the intervention of 
European states, the latter being concerned with the extension of territory 
and with the control of the political and economic life of other states. 

Part II of the volume, consisting of the declarations of statesmen and the 
opinions of publicists of Latin America and the United States in regard to 
the Monroe Doctrine, and forming a little more than half of the volume, 
will prove of great interest to the student, for he will there find a more 
illuminating picture of the point of view of Latin America than in any 
of the resolutions of Pan-American conferences, where a frank expression of 
opinion is hardly possible. 

It is to be regretted that Dr. Alvarez found it impossible to discuss the 
relation of the Monroe Doctrine to the principles embodied in the Cove- 
nant of the League of Nations, upon which there is apparently a difference 
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of opinion in the United States and in South America. The long efforts of 
Dr. Alvarez to have the principles of the Monroe Doctrine ratified by the 
states of Latin America as a body would have made his comments upon 
the logical and practical compatibility of the Doctrine with the Covenant 
of the League all the more valuable. Incidentally, the extracts from the 
opinions of President Wilson, given at the close of the volume, omit the 
President’s most significant utterances upon this very subject. 
C. G. FENWICK. 





FEDERAL INcoME Tax. By George E. Holmes. Sixth Edition. Indianapolis: 
The Bobbs-Merrill Company. 1905. pp. xcvi, 2007. 


During the recent war, soon after the enactment of the Revenue Act of 
1917, several practising lawyers, including this reviewer, were summoned to 
Washington to help in the reorganization of the office of the Solicitor of 
Internal Revenue. They were well enough equipped with legal education, 
but most of them were untrained in the intricacies of taxes. They soon 
learned, when they had exhausted the resources and records of the Internal 
Revenue Bureau, to rely on three outside aids: one of these reproduced in 
readily accessible form the informal, as well as the formal, rulings of the 
Commissioner; the second expounded accounting principles; and the third 
gave a shrewd and sane interpretation of many of the knotty problems in 
the law. 

The third was Holmes. It was then not so tall nor so wide nor so thick 
as the current volume, but it had plenty of meat. The work has since grown 
tremendously with the development of the law, so that it has now some of 
the vices as well as the virtues of size. 

In 1918, to be sure, there had been the excise tax of 1909 and the income 
tax acts of 1913, 1916, and 1917, together with the excess profits tax of 
1917. But these were comparatively simple acts, viewed from present 
familiarity with the later statutes of 1918, 1921, and 1924. Hundreds 
of difficult questions inherent in income tax law and practice had not been 
thought of. Occasionally the Commissioner promulgated a set of regulations 
and rather infrequently issued Treasury decisions. Income tax cases in 
the courts were rare. In the last few years, however, a constantly increasing 
stream of decisions has poured forth from the Bureau of Internal Revenue 
and the courts, and the new Board of Tax Appeals is swelling the flood. 
Consequently, the 1925 Holmes, although doing its best to remain a single 
volume, confines itself with difficulty within that compass. 

The subject-matter, it is conceived, needs a fresh analysis and rearrange- 
ment. After a chapter on the rates of tax, several chapters on special classes 
of taxpayers, such as fiduciaries and farmers, are interposed before a discus- 
sion of income subject to tax is reached. Then other chapters intervene be- 
fore credits for the purpose of the normal tax and for foreign taxes are ex- 
plained. It is suggested that a more logical and convenient arrangement might 
be made by a division of the subject into four parts, each subdivided into 
chapters, one part dealing with the method of tax computation, including 
rates — normal, surtax, and special—and credits; another part dealing 
with the determination of net income, including different classes of income 
and deductions; another dealing with administrative provisions, including 
returns, payment, claims, and legal proceedings; and a fourth part dealing 
with the provisions peculiar to special classes of taxpayers, including part- 
nerships, personal service corporations, insurance companies and the like. 

Within the chapters, too, the abundance of material is often not well 
digested or arranged. In section twenty-two, for example, dealing with 
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the surtax, emphasis is placed upon the special rate applicable to the com- 
paratively few sales of mines and oil or gas wells, while a statement of 
the regular surtaxes, in which everyone is interested, follows in a subordi- 
nate position. An attempt is frequently made, in connection with one sub- 
ject, to sketch the outlines of a related subject which is fully covered else- 
where, when space could be saved and accuracy of statement enhanced by 
recourse to cross references. 

In short, it is believed that the mechanics of the book might be improved 
if Mr. Holmes, who will probably never have the time to do it himself, 
could find an industrious editor with an analytical, orderly mind. As for 
the substance of the book, as has been intimated, practically everything is 
there. On the merits, therefore, the case may be dismissed with the state- 
ment that no lawyer who has more than infrequent occasion to consider 
problems of federal tax liability should or would be without Holmes. 

HucH SATTERLEE. 





SUPPLEMENT TO CASES UNDER THE INTERSTATE COMMERCE Act. Edited by 
Felix Frankfurter. Cambridge: Harvard University Press. 1925. pp. 
791-984. 


This Supplement to the collection of cases which appeared in its second 
edition in 1922 has a twofold value. It presents in form convenient to the 
student of law and the practising lawyer alike the recent decisions of the 
Supreme Court interpreting the Transportation Act of 1920. It also con- 
tains a complete index to both the second edition and the Supplement, and 
presents a most complete bibliography of legal literature on all phases of 
railroad regulation appearing in law reviews during the past fifteen years. 
This last feature is of sufficient importance to make the Supplement of 
value to every lawyer who has concern with any phase of the law relating 
to common carriers. 

Practically all of the Supreme Court decisions relating to the subject- 
matter which have appeared since the second edition was issued, are included 
in this Supplement. These decisions indicate the well-recognized policy of 
the Court to uphold the basic principles of the Transportation Act of 1920 
as proper regulations of interstate commerce, made necessary in order to 
ensure adequate transportation, as the Act declares, “in the interest of the 
commerce of the United States considered as a whole.” These decisions 
are important not only to the law student; they also form excellent 
laboratory material for students of political science and for economists who 
are interested in transportation problems. 

Railroad regulation in the United States is today on trial as it has never 
been before. The concept entertained in some quarters that the Interstate 
Commerce Commission should be made up of representatives of industrial 
groups or geographical sections of the country, rather than of impartial 
administrators of a technical industry, coupled with a marked tendency on 
the part of Congress to interfere with the technical details of regulation, 
threaten to change our entire system of control. Whether or not the trans- 
portation systems are able successfully to bear the burders which would be 
cast upon them by these changes, or how far these changes will be per- 
mitted to go, remains to be seen. Certainly these matters should be sub- 
jected to thorough consideration in all well-informed quarters. The present 
Supplement gives an excellent insight into the scope and nature of existing 
regulation and of the problems with which the Interstate Commerce Com- 
mission as an administrative tribunal has been dealing in a quasi-judicial 
capacity. 

KENNETH F. BurcEss. 





